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Instructions

This packet contains most, if not all, of the laws and resources mentioned
throughout this unit of the training. A list of the included documents can
be found on the next page titled, “Table of Resources.” If there are any
resources missing, they will be featured on the page of this packet titled,
“Missing Documents.” All documents featured in this packet are available
for free online. Official versions of the document are included when
available.

This packet is organized by the type of resources featured. Resources
included are organized in the following order:

Federal Legislative Materials
California Legislative Materials
Federal Code

California Code

Code of Federal Regulations (CFR)
California Code of Regulations (CCR)
Case Law

Secondary Sources

Secondary Sources includes, among other documents, academic articles,
reports, and studies.

Note: All California codes appear alphabetically (Health & Safety Code
before Public Resources Code) then by section number (PRC § 5097.9,
PRC § 5097.91, etc.).
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Title 18, § 1170 (18 USC 1170)
Title 18, § 3571 (18 USC 3571)
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Public Resources Code (PRC) § 5097.993
Public Resources Code (PRC) § 5097.994




FEDERAL
CODE



§1170

(B) any case in which a child is subjected
to sexual assault, sexual molestation, sexual
exploitation, sexual contact, or prostitution;

(2) ““child” means an individual who—
(A) is not married, and
(B) has not attained 18 years of age;

(3) ““local child protective services agency”’
means that agency of the Federal Govern-
ment, of a State, or of an Indian tribe that has
the primary responsibility for child protection
on any Indian reservation or within any com-
munity in Indian country; and

(4) ““‘local law enforcement agency’” means
that Federal, tribal, or State law enforcement
agency that has the primary responsibility for
the investigation of an instance of alleged
child abuse within the portion of Indian coun-
try involved.

(d) Any person making a report described in
subsection (a) which is based upon their reason-
able belief and which is made in good faith shall
be immune from civil or criminal liability for
making that report.

(Added Pub. L. 101-630, title IV, §404(a)(1), Nov.
28, 1990, 104 Stat. 4547; amended Pub. L. 103-322,
title XXXIII, §§330011(d), 330016(1)(K), Sept. 13,
1994, 108 Stat. 2144, 2147; Pub. L. 104-294, title VI,
§604(b)(25), Oct. 11, 1996, 110 Stat. 3508.)

Editorial Notes
AMENDMENTS

1996—Pub. L. 104-294 amended directory language of
Pub. L. 103-322, §330011(d). See 1994 Amendment note
below.

1994—Pub. L. 103-322, §330011(d), as amended by Pub.
L. 104-294, amended directory language of Pub. L.
101-630, §404(a)(1), which enacted this section.

Subsecs. (a), (b). Pub. L. 103-322, §330016(1)(K), sub-
stituted ‘‘fined under this title” for ‘‘fined not more
than $5,000’" in concluding provisions.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-294 effective Sept. 13, 1994,
see section 604(d) of Pub. L. 104-294, set out as a note
under section 13 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Pub. L. 103-322, title XXXIII, §330011(d), Sept. 13, 1994,
108 Stat. 2144, as amended by Pub. L. 104-294, title VI,
§604(b)(25), Oct. 11, 1996, 110 Stat. 3508, provided that the
amendment made by section 330011(d) is effective on
the date section 404(a) of Pub. L. 101-630 took effect.

§1170. Illegal trafficking in Native American
human remains and cultural items

(a) Whoever knowingly sells, purchases, uses
for profit, or transports for sale or profit, the
human remains of a Native American without
the right of possession to those remains as pro-
vided in the Native American Graves Protection
and Repatriation Act shall be fined in accord-
ance with this title, or imprisoned not more
than 12 months, or both, and in the case of a sec-
ond or subsequent violation, be fined in accord-
ance with this title, or imprisoned not more
than 5 years, or both.

(b) Whoever knowingly sells, purchases, uses
for profit, or transports for sale or profit any
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Native American cultural items obtained in vio-
lation of the Native American Grave Protection
and Repatriation Act shall be fined in accord-
ance with this title, imprisoned not more than
one year, or both, and in the case of a second or
subsequent violation, be fined in accordance
with this title, imprisoned not more than 5
years, or both.

(Added Pub. L. 101-601, §4(a), Nov. 16, 1990, 104
Stat. 3062; amended Pub. L. 103-322, title XXXIII,
§330010(4), Sept. 13, 1994, 108 Stat. 2143.)

Editorial Notes

REFERENCES IN TEXT

The Native American Graves Protection and Repatri-
ation Act, referred to in text, is Pub. L. 101-601, Nov. 16,
1990, 104 Stat. 3048, which is classified principally to
chapter 32 (§3001 et seq.) of Title 25, Indians. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 3001 of Title 25 and Ta-
bles.

AMENDMENTS

1994—Pub. L. 103-322 substituted ‘‘Illegal trafficking
in Native American human remains and cultural
items” for ‘‘Illegal Trafficking in Native American
Human Remains and Cultural Items” in section catch-
line.

CHAPTER 55—KIDNAPPING

Sec.

1201. Kidnapping.

1202. Ransom money.

1203. Hostage taking.

1204. International parental kidnapping.

Editorial Notes

AMENDMENTS

1994—Pub. L. 103-322, title XXXIII, §330021(1), Sept. 13,
1994, 108 Stat. 2150, which directed the amendment of
this title by ‘“striking ‘kidnaping’ each place it appears
and inserting ‘kidnapping’’’, was executed by sub-
stituting “KIDNAPPING” for “KIDNAPING” in chap-
ter heading and ‘‘Kidnapping”’ for ‘“‘Kidnaping’’ in item
1201, to reflect the probable intent of Congress.

1993—Pub. L. 103-173, §2(c), Dec. 2, 1993, 107 Stat. 1999,
added item 1204.

1984—Pub. L. 98-473, title II, §2002(b), Oct. 12, 1984, 98
Stat. 2186, added item 1203.

1972—Pub. L. 92-539, title II, §202, Oct. 24, 1972, 86
Stat. 1072, substituted ‘Kidnaping’ for ‘‘Transpor-
tation’ in item 1201.

§1201. Kidnapping

(a) Whoever unlawfully seizes, confines, invei-
gles, decoys, kidnaps, abducts, or carries away
and holds for ransom or reward or otherwise any
person, except in the case of a minor by the par-
ent thereof, when—

(1) the person is willfully transported in
interstate or foreign commerce, regardless of
whether the person was alive when trans-
ported across a State boundary, or the of-
fender travels in interstate or foreign com-
merce or uses the mail or any means, facility,
or instrumentality of interstate or foreign
commerce in committing or in furtherance of
the commission of the offense;

(2) any such act against the person is done
within the special maritime and territorial ju-
risdiction of the United States;

Laws are current as of 2022 and should be verified.
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Subsecs. (b), (¢). Pub. L. 100-690, §6214, added subsec.
(b) and redesignated former subsec. (b) as (c).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by section 7303(a)(2) of Pub. L. 100-690 ap-
plicable with respect to persons whose probation, su-
pervised release, or parole begins after Dec. 31, 1988, see
section 7303(d) of Pub. L. 100-690, set out as a note
under section 3563 of this title.

EFFECTIVE DATE

Section effective Nov. 1, 1987, and applicable only to
offenses committed after the taking effect of this sec-
tion, see section 235(a)(1) of Pub. L. 98-473, set out as a
note under section 3551 of this title.

§3566. Implementation of a sentence of proba-
tion

The implementation of a sentence of probation
is governed by the provisions of subchapter A of
chapter 229.

(Added Pub. L. 98-473, title II, §212(a)(2), Oct. 12,
1984, 98 Stat. 1995.)

Editorial Notes
PRIOR PROVISIONS
For prior sections 3566 to 3570, applicable to offenses
committed prior to Nov. 1, 1987, see note set out pre-
ceding section 3551 of this title.
Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective Nov. 1, 1987, and applicable only to
offenses committed after the taking effect of this sec-
tion, see section 235(a)(1) of Pub. L. 98-473, set out as a
note under section 3551 of this title.

SUBCHAPTER C—FINES
SUBCHAPTER C—FINES!

Sec.

3571. Sentence of fine.

3572. Imposition of a sentence of fine and related
matters.

3573. Petition of the Government for modification
or remission.

3574. Implementation of a sentence of fine.

Editorial Notes
AMENDMENTS

1994—Pub. L. 103-322, title XXXIII, §330010(3), Sept. 13,
1994, 108 Stat. 2143, transferred analysis for this sub-
chapter to follow heading for this subchapter.

1990—Pub. L. 101-647, title XXXV, §3586(1), Nov. 29,
1990, 104 Stat. 4930, as amended, effective as of the date
on which section 3586(1) of Pub. L. 101-647 took effect,
by Pub. L. 103-322, title XXXIII, §330011(n), Sept. 13,
1994, 108 Stat. 2145, substituted ‘‘sentence of fine and re-
lated matters’” for ‘‘sentence of fine’’ in item 3572.

Pub. L. 101-647, title XXXV, §3586(2), Nov. 29, 1990, 104
Stat. 4930, substituted ‘‘remission’ for ‘‘revision’ in
item 3573.

1987—Pub. L. 100-185, §8(b), Dec. 11, 1987, 101 Stat.
1282, substituted ‘‘Petition of the Government for modi-
fication or revision” for ‘‘Modification or remission of
fine” in item 3573.

§3571. Sentence of fine

(a) IN GENERAL.—A defendant who has been
found guilty of an offense may be sentenced to
pay a fine.

180 in original. Probably should not appear.
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(b) FINES FOR INDIVIDUALS.—Except as pro-
vided in subsection (e) of this section, an indi-
vidual who has been found guilty of an offense
may be fined not more than the greatest of—

(1) the amount specified in the law setting
forth the offense;
(2) the applicable amount under subsection

(d) of this section;

(3) for a felony, not more than $250,000;

(4) for a misdemeanor resulting in death, not
more than $250,000;

(5) for a Class A misdemeanor that does not
result in death, not more than $100,000;

(6) for a Class B or C misdemeanor that does
not result in death, not more than $5,000; or

(7) for an infraction, not more than $5,000.

(c) FINES FOR ORGANIZATIONS.—Except as pro-
vided in subsection (e) of this section, an organi-
zation that has been found guilty of an offense
may be fined not more than the greatest of—

(1) the amount specified in the law setting
forth the offense;
(2) the applicable amount under subsection

(d) of this section;

(3) for a felony, not more than $500,000;

(4) for a misdemeanor resulting in death, not
more than $500,000;

(5) for a Class A misdemeanor that does not
result in death, not more than $200,000;

(6) for a Class B or C misdemeanor that does
not result in death, not more than $10,000; and

(7) for an infraction, not more than $10,000.

(d) ALTERNATIVE FINE BASED ON GAIN OR
Loss.—If any person derives pecuniary gain
from the offense, or if the offense results in pe-
cuniary loss to a person other than the defend-
ant, the defendant may be fined not more than
the greater of twice the gross gain or twice the
gross loss, unless imposition of a fine under this
subsection would unduly complicate or prolong
the sentencing process.

(e) SPECIAL RULE FOR LOWER FINE SPECIFIED IN
SUBSTANTIVE PROVISION.—If a law setting forth
an offense specifies no fine or a fine that is
lower than the fine otherwise applicable under
this section and such law, by specific reference,
exempts the offense from the applicability of
the fine otherwise applicable under this section,
the defendant may not be fined more than the
amount specified in the law setting forth the of-
fense.

(Added Pub. L. 98-473, title II, §212(a)(2), Oct. 12,
1984, 98 Stat. 1995; amended Pub. L. 100-185, §6,
Dec. 11, 1987, 101 Stat. 1280.)

Editorial Notes

PRIOR PROVISIONS

For a prior section 3571, applicable to offenses com-
mitted prior to Nov. 1, 1987, see note set out preceding
section 3551 of this title.

AMENDMENTS
1987—Pub. L. 100-185 amended section generally, re-
vising and restating as subsecs. (a) to (e) provisions for-
merly contained in subsecs. (a) and (b).
Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective Nov. 1, 1987, and applicable only to
offenses committed after the taking effect of this sec-

10:26 Oct 12, 2021
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tion, see section 235(a)(1) of Pub. L. 98-473, set out as a
note under section 3551 of this title.

§3572. Imposition of a sentence of fine and re-
lated matters

(a) FACTORS ToO BE CONSIDERED.—In deter-
mining whether to impose a fine, and the
amount, time for payment, and method of pay-
ment of a fine, the court shall consider, in addi-
tion to the factors set forth in section 3553(a)—

(1) the defendant’s income, earning capacity,
and financial resources;

(2) the burden that the fine will impose upon
the defendant, any person who is financially
dependent on the defendant, or any other per-
son (including a government) that would be re-
sponsible for the welfare of any person finan-
cially dependent on the defendant, relative to
the burden that alternative punishments
would impose;

(3) any pecuniary loss inflicted upon others
as a result of the offense;

(4) whether restitution is ordered or made
and the amount of such restitution;

(5) the need to deprive the defendant of ille-
gally obtained gains from the offense;

(6) the expected costs to the government of
any imprisonment, supervised release, or pro-
bation component of the sentence;

(7) whether the defendant can pass on to con-
sumers or other persons the expense of the
fine; and

(8) if the defendant is an organization, the
size of the organization and any measure
taken by the organization to discipline any of-
ficer, director, employee, or agent of the orga-
nization responsible for the offense and to pre-
vent a recurrence of such an offense.

(b) FINE NOT TO IMPAIR ABILITY TO MAKE RES-
TITUTION.—If, as a result of a conviction, the de-
fendant has the obligation to make restitution
to a victim of the offense, other than the United
States, the court shall impose a fine or other
monetary penalty only to the extent that such
fine or penalty will not impair the ability of the
defendant to make restitution.

(c) EFFECT OF FINALITY OF JUDGMENT.—Not-
withstanding the fact that a sentence to pay a
fine can subsequently be—

(1) modified or remitted under section 3573;

(2) corrected under rule 35 of the Federal
Rules of Criminal Procedure and section 3742;
or

(3) appealed and modified under section 3742;

a judgment that includes such a sentence is a
final judgment for all other purposes.

(d) TIME, METHOD OF PAYMENT, AND RELATED
ITEMS.—(1) A person sentenced to pay a fine or
other monetary penalty, including restitution,
shall make such payment immediately, unless,
in the interest of justice, the court provides for
payment on a date certain or in installments. If
the court provides for payment in installments,
the installments shall be in equal monthly pay-
ments over the period provided by the court, un-
less the court establishes another schedule.

(2) If the judgment, or, in the case of a restitu-
tion order, the order, permits other than imme-
diate payment, the length of time over which
scheduled payments will be made shall be set by

TITLE 18—CRIMES AND CRIMINAL PROCEDURE
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the court, but shall be the shortest time in
which full payment can reasonably be made.

(3) A judgment for a fine which permits pay-
ments in installments shall include a require-
ment that the defendant will notify the court of
any material change in the defendant’s eco-
nomic circumstances that might affect the de-
fendant’s ability to pay the fine. Upon receipt of
such notice the court may, on its own motion or
the motion of any party, adjust the payment
schedule, or require immediate payment in full,
as the interests of justice require.

(e) ALTERNATIVE SENTENCE PRECLUDED.—A%
the time a defendant is sentenced to pay a fine,
the court may not impose an alternative sen-
tence to be carried out if the fine is not paid.

(f) RESPONSIBILITY FOR PAYMENT OF MONETARY
OBLIGATION RELATING TO ORGANIZATION.—If a
sentence includes a fine, special assessment, res-
titution or other monetary obligation (including
interest) with respect to an organization, each
individual authorized to make disbursements for
the organization has a duty to pay the obliga-
tion from assets of the organization. If such an
obligation is imposed on a director, officer,
shareholder, employee, or agent of an organiza-
tion, payments may not be made, directly or in-
directly, from assets of the organization, unless
the court finds that such payment is expressly
permissible under applicable State law.

(g) SECURITY FOR STAYED FINE.—If a sentence
imposing a fine is stayed, the court shall, absent
exceptional circumstances (as determined by the
court)—

(1) require the defendant to deposit, in the
registry of the district court, any amount of
the fine that is due;

(2) require the defendant to provide a bond
or other security to ensure payment of the
fine; or

(3) restrain the defendant from transferring
or dissipating assets.

(h) DELINQUENCY.—A fine or payment of res-
titution is delinquent if a payment is more than
30 days late.

(i) DEFAULT.—A fine or payment of restitution
is in default if a payment is delinquent for more
than 90 days. Notwithstanding any installment
schedule, when a fine or payment of restitution
is in default, the entire amount of the fine or
restitution is due within 30 days after notifica-
tion of the default, subject to the provisions of
section 3613A.

(Added Pub. L. 98-473, title II, §212(a)(2), Oct. 12,
1984, 98 Stat. 1995; amended Pub. L. 100-185, §7,
Dec. 11, 1987, 101 Stat. 1280; Pub. L. 101-647, title
XXXV, §35687, Nov. 29, 1990, 104 Stat. 4930; Pub. L.
103-322, title II, §20403(a), Sept. 13, 1994, 108 Stat.
1825; Pub. L. 104-132, title II, §207(b), Apr. 24,
1996, 110 Stat. 1236.)

Editorial Notes
REFERENCES IN TEXT

The Federal Rules of Criminal Procedure, referred to
in subsec. (¢)(2), are set out in the Appendix to this
title.

PRIOR PROVISIONS

For a prior section 3572, applicable to offenses com-
mitted prior to Nov. 1, 1987, see note set out preceding
section 3551 of this title.

Laws are current as of 2022 and should be verified.
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(1) preserve, protect, and promote the rights
and freedom of Native Americans to use, prac-
tice, and develop Native American languages;

(2) allow exceptions to teacher certification
requirements for Federal programs, and pro-
grams funded in whole or in part by the Fed-
eral Government, for instruction in Native
American languages when such teacher certifi-
cation requirements hinder the employment of
qualified teachers who teach in Native Amer-
ican languages, and to encourage State and
territorial governments to make similar ex-
ceptions;

(3) encourage and support the use of Native
American languages as a medium of instruc-
tion in order to encourage and support—

(A) Native American language survival,

(B) educational opportunity,

(C) increased student success and perform-
ance,

(D) increased student awareness and
knowledge of their culture and history, and

(BE) increased student and community
pride;

(4) encourage State and local education pro-
grams to work with Native American parents,
educators, Indian tribes, and other Native
American governing bodies in the implementa-
tion of programs to put this policy into effect;

(5) recognize the right of Indian tribes and
other Native American governing bodies to
use the Native American languages as a me-
dium of instruction in all schools funded by
the Secretary of the Interior;

(6) fully recognize the inherent right of In-
dian tribes and other Native American gov-
erning bodies, States, territories, and posses-
sions of the United States to take action on,
and give official status to, their Native Amer-
ican languages for the purpose of conducting
their own business;

(7) support the granting of comparable pro-
ficiency achieved through course work in a
Native American language the same academic
credit as comparable proficiency achieved
through course work in a foreign language,
with recognition of such Native American lan-
guage proficiency by institutions of higher
education as fulfilling foreign language en-
trance or degree requirements; and

(8) encourage all institutions of elementary,
secondary and higher education, where appro-
priate, to include Native American languages
in the curriculum in the same manner as for-
eign languages and to grant proficiency in Na-
tive American languages the same full aca-
demic credit as proficiency in foreign lan-
guages.

(Pub. L. 101-477, title I, §104, Oct. 30, 1990, 104
Stat. 1155.)

§2904. No restrictions

The right of Native Americans to express
themselves through the use of Native American
languages shall not be restricted in any public
proceeding, including publicly supported edu-
cation programs.

(Pub. L. 101477, title I, §105, Oct. 30, 1990, 104
Stat. 1155.)

TITLE 25—INDIANS
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§2905. Evaluations

(a) The President shall direct the heads of the
various Federal departments, agencies, and in-
strumentalities to—

(1) evaluate their policies and procedures in
consultation with Indian tribes and other Na-
tive American governing bodies as well as tra-
ditional leaders and educators in order to de-
termine and implement changes needed to
bring the policies and procedures into compli-
ance with the provisions of this chapter;

(2) give the greatest effect possible in mak-
ing such evaluations, absent a clear specific
Federal statutory requirement to the con-
trary, to the policies and procedures which
will give the broadest effect to the provisions
of this chapter; and

(3) evaluate the laws which they administer
and make recommendations to the President
on amendments needed to bring such laws into
compliance with the provisions of this chap-
ter.

(b) By no later than the date that is 1 year
after October 30, 1990, the President shall submit
to the Congress a report containing rec-
ommendations for amendments to Federal laws
that are needed to bring such laws into compli-
ance with the provisions of this chapter.

(Pub. L. 101-477, title I, §106, Oct. 30, 1990, 104
Stat. 1156.)
§2906. Use of English

Nothing in this chapter shall be construed as
precluding the use of Federal funds to teach
English to Native Americans.

(Pub. L. 101477, title I, §107, Oct. 30, 1990, 104
Stat. 1156.)

CHAPTER 32—NATIVE AMERICAN GRAVES
PROTECTION AND REPATRIATION

Sec.

3001. Definitions.

3002. Ownership.

3003. Inventory for human remains and associated
funerary objects.

3004. Summary for unassociated funerary objects,
sacred objects, and cultural patrimony.

3005. Repatriation.

3006. Review committee.

3007. Penalty.

3008. Grants.

3009. Savings provision.

3010. Special relationship between Federal Govern-
ment and Indian tribes and Native Hawai-
ian organizations.

3011. Regulations.

3012. Authorization of appropriations.

3013. Enforcement.

§3001. Definitions

For purposes of this chapter, the term—

(1) “‘burial site’” means any natural or pre-
pared physical location, whether originally
below, on, or above the surface of the earth,
into which as a part of the death rite or cere-
mony of a culture, individual human remains
are deposited.

(2) ‘“‘cultural affiliation” means that there is
a relationship of shared group identity which
can be reasonably traced historically or

Laws are current as of 2022 and should be verified.
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prehistorically between a present day Indian
tribe or Native Hawaiian organization and an
identifiable earlier group.

(3) ‘“‘cultural items’” means human remains
and—

(A) ‘“‘associated funerary objects’” which
shall mean objects that, as a part of the
death rite or ceremony of a culture, are rea-
sonably believed to have been placed with
individual human remains either at the time
of death or later, and both the human re-
mains and associated funerary objects are
presently in the possession or control of a
Federal agency or museum, except that
other items exclusively made for burial pur-
poses or to contain human remains shall be
considered as associated funerary objects.!

(B) ‘“‘unassociated funerary objects’ which
shall mean objects that, as a part of the
death rite or ceremony of a culture, are rea-
sonably believed to have been placed with
individual human remains either at the time
of death or later, where the remains are not
in the possession or control of the Federal
agency or museum and the objects can be
identified by a preponderance of the evi-
dence as related to specific individuals or
families or to known human remains or, by
a preponderance of the evidence, as having
been removed from a specific burial site of
an individual culturally affiliated with a
particular Indian tribe,

(C) ‘“‘sacred objects’ which shall mean spe-
cific ceremonial objects which are needed by
traditional Native American religious lead-
ers for the practice of traditional Native
American religions by their present day ad-
herents, and

(D) ‘‘cultural patrimony’” which shall
mean an object having ongoing historical,
traditional, or cultural importance central
to the Native American group or culture
itself, rather than property owned by an in-
dividual Native American, and which, there-
fore, cannot be alienated, appropriated, or
conveyed by any individual regardless of
whether or not the individual is a member of
the Indian tribe or Native Hawaiian organi-
zation and such object shall have been con-
sidered inalienable by such Native American
group at the time the object was separated
from such group.

(4) ‘“Federal agency’” means any department,
agency, or instrumentality of the United
States. Such term does not include the Smith-
sonian Institution.

(5) ‘““Federal lands” means any land other
than tribal lands which are controlled or
owned by the United States, including lands
selected by but not yet conveyed to Alaska
Native Corporations and groups organized pur-
suant to the Alaska Native Claims Settlement
Act of 1971 [43 U.S.C. 1601 et seq.].

(6) “Hui Malama I Na Kupuna O Hawai’i
Nei” means the nonprofit, Native Hawaiian or-
ganization incorporated under the laws of the
State of Hawaii by that name on April 17, 1989,
for the purpose of providing guidance and ex-

180 in original. The period probably should be a comma.
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pertise in decisions dealing with Native Ha-
waiian cultural issues, particularly burial
issues.

(7) “‘Indian tribe’’ means any tribe, band, na-
tion, or other organized group or community
of Indians, including any Alaska Native vil-
lage (as defined in, or established pursuant to,
the Alaska Native Claims Settlement Act [43
U.S.C. 1601 et seq.]), which is recognized as eli-
gible for the special programs and services
provided by the United States to Indians be-
cause of their status as Indians.

(8) ‘“‘museum’ means any institution or
State or local government agency (including
any institution of higher learning) that re-
ceives Federal funds and has possession of, or
control over, Native American cultural items.
Such term does not include the Smithsonian
Institution or any other Federal agency.

(9) “Native American’ means of, or relating
to, a tribe, people, or culture that is indige-
nous to the United States.

(10) ‘‘Native Hawaiian’” means any indi-
vidual who is a descendant of the aboriginal
people who, prior to 1778, occupied and exer-
cised sovereignty in the area that now con-
stitutes the State of Hawaii.

(11) ‘““Native Hawaiian organization’” means
any organization which—

(A) serves and represents the interests of
Native Hawaiians,

(B) has as a primary and stated purpose
the provision of services to Native Hawai-
ians, and

(C) has expertise in Native Hawaiian Af-
fairs, and

shall include the Office of Hawaiian Affairs
and Hui Malama I Na Kupuna O Hawai’i Nei.

(12) ““‘Office of Hawaiian Affairs” means the
Office of Hawaiian Affairs established by the
constitution of the State of Hawaii.

(13) ‘“‘right of possession’ means possession
obtained with the voluntary consent of an in-
dividual or group that had authority of alien-
ation. The original acquisition of a Native
American unassociated funerary object, sacred
object or object of cultural patrimony from an
Indian tribe or Native Hawaiian organization
with the voluntary consent of an individual or
group with authority to alienate such object is
deemed to give right of possession of that ob-
ject, unless the phrase so defined would, as ap-
plied in section 3005(c) of this title, result in a
Fifth Amendment taking by the United States
as determined by the United States Court of
Federal Claims pursuant to 28 U.S.C. 1491 in
which event the ‘‘right of possession’ shall be
as provided under otherwise applicable prop-
erty law. The original acquisition of Native
American human remains and associated fu-
nerary objects which were excavated, ex-
humed, or otherwise obtained with full knowl-
edge and consent of the next of kKin or the offi-
cial governing body of the appropriate cul-
turally affiliated Indian tribe or Native Ha-
waiian organization is deemed to give right of
possession to those remains.

(14) “‘Secretary” means the Secretary of the
Interior.

(15) ““tribal land’ means—

(A) all lands within the exterior bound-
aries of any Indian reservation;
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(B) all dependent Indian communities;2

(C) any lands administered for the benefit
of Native Hawaiians pursuant to the Hawai-
ian Homes Commission Act, 1920, and section
4 of Public Law 86-3.

(Pub. L. 101-601, §2, Nov. 16, 1990, 104 Stat. 3048;
Pub. L. 102-572, title IX, §902(b)(1), Oct. 29, 1992,
106 Stat. 4516.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“this Act”, meaning Pub. L. 101-601, Nov. 16, 1990, 104
Stat. 3048, known as the Native American Graves Pro-
tection and Repatriation Act, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out below
and Tables.

The Alaska Native Claims Settlement Act of 1971, re-
ferred to in par. (5), probably means the Alaska Native
Claims Settlement Act. See note below.

The Alaska Native Claims Settlement Act, referred
to in par. (7), is Pub. L. 92-203, Dec. 18, 1971, 85 Stat. 688,
as amended, which is classified generally to chapter 33
(§1601 et seq.) of Title 43, Public Lands. For complete
classification of this Act to the Code, see Short Title
note set out under section 1601 of Title 43 and Tables.

The Hawaiian Homes Commission Act, 1920, referred
to in par. (15)(C), is act July 9, 1921, ch. 42, 42 Stat. 108,
as amended, which was classified generally to sections
691 to 718 of Title 48, Territories and Insular Posses-
sions, and was omitted from the Code.

Section 4 of Public Law 86-3, referred to in par.
(15)(C), is section 4 of Pub. L. 86-3, which is set out as
a note preceding section 491 of Title 48.

AMENDMENTS
1992—Par. (13). Pub. L. 102-572 substituted ‘“‘United

States Court of Federal Claims” for ‘“United States
Claims Court’’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1992 AMENDMENT
Amendment by Pub. L. 102-572 effective Oct. 29, 1992,
see section 911 of Pub. L. 102-572, set out as a note

under section 171 of Title 28, Judiciary and Judicial
Procedure.

SHORT TITLE
Pub. L. 101-601, §1, Nov. 16, 1990, 104 Stat. 3048, pro-
vided that: ‘“This Act [enacting this chapter and sec-
tion 1170 of Title 18, Crimes and Criminal Procedure]

may be cited as the ‘Native American Graves Protec-
tion and Repatriation Act’.”

§3002. Ownership
(a) Native American human remains and objects

The ownership or control of Native American
cultural items which are excavated or discov-
ered on Federal or tribal lands after November
16, 1990, shall be (with priority given in the order
listed)—

(1) in the case of Native American human re-
mains and associated funerary objects, in the
lineal descendants of the Native American; or

(2) in any case in which such lineal descend-
ants cannot be ascertained, and in the case of
unassociated funerary objects, sacred objects,
and objects of cultural patrimony—

(A) in the Indian tribe or Native Hawaiian
organization on whose tribal land such ob-
jects or remains were discovered;
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(B) in the Indian tribe or Native Hawaiian
organization which has the closest cultural
affiliation with such remains or objects and
which, upon notice, states a claim for such
remains or objects; or

(C) if the cultural affiliation of the objects
cannot be reasonably ascertained and if the
objects were discovered on Federal land that
is recognized by a final judgment of the In-
dian Claims Commission or the TUnited
States Court of Claims as the aboriginal
land of some Indian tribe—

(1) in the Indian tribe that is recognized
as aboriginally occupying the area in
which the objects were discovered, if upon
notice, such tribe states a claim for such
remains or objects, or

(2) if it can be shown by a preponderance
of the evidence that a different tribe has a
stronger cultural relationship with the re-
mains or objects than the tribe or organi-
zation specified in paragraph (1), in the In-
dian tribe that has the strongest dem-
onstrated relationship, if upon notice, such
tribe states a claim for such remains or
objects.

(b) Unclaimed Native American human remains
and objects

Native American cultural items not claimed
under subsection (a) shall be disposed of in ac-
cordance with regulations promulgated by the
Secretary in consultation with the review com-
mittee established under section 3006 of this
title, Native American groups, representatives
of museums and the scientific community.

(c) Intentional excavation and removal of Native
American human remains and objects

The intentional removal from or excavation of
Native American cultural items from Federal or
tribal lands for purposes of discovery, study, or
removal of such items is permitted only if—

(1) such items are excavated or removed pur-
suant to a permit issued under section 470cc of
title 16 which shall be consistent with this
chapter;

(2) such items are excavated or removed
after consultation with or, in the case of tribal
lands, consent of the appropriate (if any) In-
dian tribe or Native Hawaiian organization;

(3) the ownership and right of control of the
disposition of such items shall be as provided
in subsections (a) and (b); and

(4) proof of consultation or consent under
paragraph (2) is shown.

(d) Inadvertent discovery of Native American re-
mains and objects

(1) Any person who knows, or has reason to
know, that such person has discovered Native
American cultural items on Federal or tribal
lands after November 16, 1990, shall notify, in
writing, the Secretary of the Department, or
head of any other agency or instrumentality of
the United States, having primary management
authority with respect to Federal lands and the
appropriate Indian tribe or Native Hawaiian or-
ganization with respect to tribal lands, if known
or readily ascertainable, and, in the case of
lands that have been selected by an Alaska Na-
tive Corporation or group organized pursuant to
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(B) all dependent Indian communities;2

(C) any lands administered for the benefit
of Native Hawaiians pursuant to the Hawai-
ian Homes Commission Act, 1920, and section
4 of Public Law 86-3.

(Pub. L. 101-601, §2, Nov. 16, 1990, 104 Stat. 3048;
Pub. L. 102-572, title IX, §902(b)(1), Oct. 29, 1992,
106 Stat. 4516.)

Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“this Act”, meaning Pub. L. 101-601, Nov. 16, 1990, 104
Stat. 3048, known as the Native American Graves Pro-
tection and Repatriation Act, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out below
and Tables.

The Alaska Native Claims Settlement Act of 1971, re-
ferred to in par. (5), probably means the Alaska Native
Claims Settlement Act. See note below.

The Alaska Native Claims Settlement Act, referred
to in par. (7), is Pub. L. 92-203, Dec. 18, 1971, 85 Stat. 688,
as amended, which is classified generally to chapter 33
(§1601 et seq.) of Title 43, Public Lands. For complete
classification of this Act to the Code, see Short Title
note set out under section 1601 of Title 43 and Tables.

The Hawaiian Homes Commission Act, 1920, referred
to in par. (15)(C), is act July 9, 1921, ch. 42, 42 Stat. 108,
as amended, which was classified generally to sections
691 to 718 of Title 48, Territories and Insular Posses-
sions, and was omitted from the Code.

Section 4 of Public Law 86-3, referred to in par.
(15)(C), is section 4 of Pub. L. 86-3, which is set out as
a note preceding section 491 of Title 48.

AMENDMENTS
1992—Par. (13). Pub. L. 102-572 substituted ‘“‘United

States Court of Federal Claims” for ‘“United States
Claims Court’’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1992 AMENDMENT
Amendment by Pub. L. 102-572 effective Oct. 29, 1992,
see section 911 of Pub. L. 102-572, set out as a note

under section 171 of Title 28, Judiciary and Judicial
Procedure.

SHORT TITLE
Pub. L. 101-601, §1, Nov. 16, 1990, 104 Stat. 3048, pro-
vided that: ‘“This Act [enacting this chapter and sec-
tion 1170 of Title 18, Crimes and Criminal Procedure]

may be cited as the ‘Native American Graves Protec-
tion and Repatriation Act’.”

§3002. Ownership
(a) Native American human remains and objects

The ownership or control of Native American
cultural items which are excavated or discov-
ered on Federal or tribal lands after November
16, 1990, shall be (with priority given in the order
listed)—

(1) in the case of Native American human re-
mains and associated funerary objects, in the
lineal descendants of the Native American; or

(2) in any case in which such lineal descend-
ants cannot be ascertained, and in the case of
unassociated funerary objects, sacred objects,
and objects of cultural patrimony—

(A) in the Indian tribe or Native Hawaiian
organization on whose tribal land such ob-
jects or remains were discovered;
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(B) in the Indian tribe or Native Hawaiian
organization which has the closest cultural
affiliation with such remains or objects and
which, upon notice, states a claim for such
remains or objects; or

(C) if the cultural affiliation of the objects
cannot be reasonably ascertained and if the
objects were discovered on Federal land that
is recognized by a final judgment of the In-
dian Claims Commission or the TUnited
States Court of Claims as the aboriginal
land of some Indian tribe—

(1) in the Indian tribe that is recognized
as aboriginally occupying the area in
which the objects were discovered, if upon
notice, such tribe states a claim for such
remains or objects, or

(2) if it can be shown by a preponderance
of the evidence that a different tribe has a
stronger cultural relationship with the re-
mains or objects than the tribe or organi-
zation specified in paragraph (1), in the In-
dian tribe that has the strongest dem-
onstrated relationship, if upon notice, such
tribe states a claim for such remains or
objects.

(b) Unclaimed Native American human remains
and objects

Native American cultural items not claimed
under subsection (a) shall be disposed of in ac-
cordance with regulations promulgated by the
Secretary in consultation with the review com-
mittee established under section 3006 of this
title, Native American groups, representatives
of museums and the scientific community.

(c) Intentional excavation and removal of Native
American human remains and objects

The intentional removal from or excavation of
Native American cultural items from Federal or
tribal lands for purposes of discovery, study, or
removal of such items is permitted only if—

(1) such items are excavated or removed pur-
suant to a permit issued under section 470cc of
title 16 which shall be consistent with this
chapter;

(2) such items are excavated or removed
after consultation with or, in the case of tribal
lands, consent of the appropriate (if any) In-
dian tribe or Native Hawaiian organization;

(3) the ownership and right of control of the
disposition of such items shall be as provided
in subsections (a) and (b); and

(4) proof of consultation or consent under
paragraph (2) is shown.

(d) Inadvertent discovery of Native American re-
mains and objects

(1) Any person who knows, or has reason to
know, that such person has discovered Native
American cultural items on Federal or tribal
lands after November 16, 1990, shall notify, in
writing, the Secretary of the Department, or
head of any other agency or instrumentality of
the United States, having primary management
authority with respect to Federal lands and the
appropriate Indian tribe or Native Hawaiian or-
ganization with respect to tribal lands, if known
or readily ascertainable, and, in the case of
lands that have been selected by an Alaska Na-
tive Corporation or group organized pursuant to
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the Alaska Native Claims Settlement Act of 1971
[43 U.S.C. 1601 et seq.], the appropriate corpora-
tion or group. If the discovery occurred in con-
nection with an activity, including (but not lim-
ited to) construction, mining, logging, and agri-
culture, the person shall cease the activity in
the area of the discovery, make a reasonable ef-
fort to protect the items discovered before re-
suming such activity, and provide notice under
this subsection. Following the mnotification
under this subsection, and upon certification by
the Secretary of the department or the head of
any agency or instrumentality of the United
States or the appropriate Indian tribe or Native
Hawaiian organization that notification has
been received, the activity may resume after 30
days of such certification.

(2) The disposition of and control over any cul-
tural items excavated or removed under this
subsection shall be determined as provided for in
this section.

(3) If the Secretary of the Interior consents,
the responsibilities (in whole or in part) under
paragraphs (1) and (2) of the Secretary of any de-
partment (other than the Department of the In-
terior) or the head of any other agency or in-
strumentality may be delegated to the Sec-
retary with respect to any land managed by
such other Secretary or agency head.

(e) Relinquishment

Nothing in this section shall prevent the gov-
erning body of an Indian tribe or Native Hawai-
ian organization from expressly relinquishing
control over any Native American human re-
mains, or title to or control over any funerary
object, or sacred object.

(Pub. L. 101-601, §3, Nov. 16, 1990, 104 Stat. 3050.)

Editorial Notes

REFERENCES IN TEXT

The Indian Claims Commission, referred to in subsec.
(a)(2)(C), terminated Sept. 30, 1978. See Codification
note set out under former section 70 et seq. of this title.

The United States Court of Claims, referred to in sub-
sec. (a)(2)(C), and the United States Court of Customs
and Patent Appeals were merged effective Oct. 1, 1982,
into a new United States Court of Appeals for the Fed-
eral Circuit by Pub. L. 97-164, Apr. 2, 1982, 96 Stat. 25,
which also created a United States Claims Court [now
United States Court of Federal Claims] that inherited
the trial jurisdiction of the Court of Claims. See sec-
tions 48, 171 et seq., 791 et seq., and 1491 et seq. of Title
28, Judiciary and Judicial Procedure.

This chapter, referred to in subsec. (c)(1), was in the
original ‘‘this Act’’, meaning Pub. L. 101-601, Nov. 16,
1990, 104 Stat. 3048, known as the Native American
Graves Protection and Repatriation Act, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 3001 of this title and Tables.

The Alaska Native Claims Settlement Act of 1971, re-
ferred to in subsec. (d)(1), probably means the Alaska
Native Claims Settlement Act, Pub. L. 92-203, Dec. 18,
1971, 85 Stat. 688, as amended, and which is classified
generally to chapter 33 (§1601 et seq.) of Title 43, Public
Lands. For complete classification of this Act to the
Code, see Short Title note set out under section 1601 of
Title 43 and Tables.
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§3003. Inventory for human remains and associ-
ated funerary objects

(a) In general

Each Federal agency and each museum which
has possession or control over holdings or col-
lections of Native American human remains and
associated funerary objects shall compile an in-
ventory of such items and, to the extent possible
based on information possessed by such museum
or Federal agency, identify the geographical and
cultural affiliation of such item.!

(b) Requirements

(1) The inventories and identifications re-
quired under subsection (a) shall be—

(A) completed in consultation with tribal
government and Native Hawaiian organization
officials and traditional religious leaders;

(B) completed by not later than the date
that is 5 years after November 16, 1990, and

(C) made available both during the time
they are being conducted and afterward to a
review committee established under section
3006 of this title.

(2) Upon request by an Indian tribe or Native
Hawaiian organization which receives or should
have received notice, a museum or Federal agen-
cy shall supply additional available documenta-
tion to supplement the information required by
subsection (a) of this section. The term ‘‘docu-
mentation” means a summary of existing mu-
seum or Federal agency records, including in-
ventories or catalogues, relevant studies, or
other pertinent data for the limited purpose of
determining the geographical origin, cultural af-
filiation, and basic facts surrounding acquisition
and accession of Native American human re-
mains and associated funerary objects subject to
this section. Such term does not mean, and this
chapter shall not be construed to be an author-
ization for, the initiation of new scientific stud-
ies of such remains and associated funerary ob-
jects or other means of acquiring or preserving
additional scientific information from such re-
mains and objects.

(c) Extension of time for inventory

Any museum which has made a good faith ef-
fort to carry out an inventory and identification
under this section, but which has been unable to
complete the process, may appeal to the Sec-
retary for an extension of the time requirements
set forth in subsection (b)(1)(B). The Secretary
may extend such time requirements for any
such museum upon a finding of good faith effort.
An indication of good faith shall include the de-
velopment of a plan to carry out the inventory
and identification process.

(d) Notification

(1) If the cultural affiliation of any particular
Native American human remains or associated
funerary objects is determined pursuant to this
section, the Federal agency or museum con-
cerned shall, not later than 6 months after the
completion of the inventory, notify the affected
Indian tribes or Native Hawaiian organizations.

(2) The notice required by paragraph (1) shall
include information—
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Section 7050.5

7050.5. (a) Every person who knowingly mutilates or disinters, wantonly disturbs,
or willfully removes any human remains in or from any location other than a dedicated
cemetery without authority of law is guilty of a misdemeanor, except as provided in
Section 5097.99 of the Public Resources Code. The provisions of this subdivision
shall not apply to any person carrying out an agreement developed pursuant to
subdivision ( /) of Section 5097.94 of the Public Resources Code or to any person
authorized to implement Section 5097.98 of the Public Resources Code.

(b) Inthe event of discovery or recognition of any human remains in any location
other than a dedicated cemetery, there shall be no further excavation or disturbance
of the site or any nearby area reasonably suspected to overlie adjacent remains until
the coroner of the county in which the human remains are discovered has determined,
in accordance with Chapter 10 (commencing with Section 27460) of Part 3 of Division
2 of Title 3 of the Government Code, that the remains are not subject to the provisions
of Section 27491 of the Government Code or any other related provisions of law
concerning investigation of the circumstances, manner and cause of any death, and
the recommendations concerning the treatment and disposition of the human remains
have been made to the person responsible for the excavation, or to his or her authorized
representative, in the manner provided in Section 5097.98 of the Public Resources
Code. The coroner shall make his or her determination within two working days from
the time the person responsible for the excavation, or his or her authorized
representative, notifies the coroner of the discovery or recognition of the human
remains.

(¢) Ifthe coroner determines that the remains are not subject to his or her authority
and if the coroner recognizes the human remains to be those of a Native American,
or has reason to belicve that they are those of a Native American, he or she shall
contact, by telephone within 24 hours, the Native American Heritage Commission.

(Amended by Stats. 1987, Ch. 404, Sec. 1.)
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8012. Terms used in this chapter have the same meaning as defined in the federal
Native American Graves Protection and Repatriation Act (25 U.S.C. Sec. 3001 et
seq.), and as interpreted by federal regulations, except that the following terms have
the following meaning:

(a) “Agency” means a division, department, bureau, commission, board, council,
city, county, city and county, district, or other political subdivision of the state.

(b) “Burial site” means, except for cemeteries and graveyards protected or
recognized under another state law, a natural or prepared physical location, whether
originally below, on, or above the surface of the earth, into which human remains
were deposited as a part of the death rites or ceremonies of a culture.

(c) “California Indian tribe” means a tribe located in California to which either of
the following applies:

(1) It meets the definition of Indian tribe under the federal Native American Graves
Protection and Repatriation Act (25 U.S.C. Sec. 3001 et seq.).

(2) It is not recognized by the federal government, but is a Native American tribe
located in California that is on the contact list maintained by the Native American
Heritage Commission for the purposes of consultation pursuant to Section 65352.3
of the Government Code.

(d) “Commission” means the Native American Heritage Commission established
pursuant to Section 5097.91 of the Public Resources Code.

(e) “Consultation” means the meaningful and timely process of seeking, discussing,
and considering carefully the views of others, in a manner that is cognizant of all
parties’ cultural values and, where feasible, achieving agreement. Consultation between
agencies or museums and California Indian tribes shall be conducted in a manner that
is respectful of tribal sovereignty. Consultation also shall recognize the tribes’ potential
need for confidentiality with respect to tribal traditional knowledge and all tribal
information shared during the consultation.

(f) “Control” means having ownership of Native American human remains and
cultural items sufficient to lawfully permit an agency or museum to treat the object
as part of its collection for purposes of this chapter, whether or not the human remains
and cultural items are in the physical custody of the agency or museum. Human
remains and cultural items on loan to an agency or museum from another person,
agency, or museum shall be deemed to be in the control of the lender.

(g) “Cultural items” shall have the same meaning as defined in Section 3001 of
Title 25 of the United States Code, as it read on January 1, 2020, except that it shall
mean only those items that originated in California and are subject to the definition
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of reasonable, as defined in subdivision (/). An item is not precluded from being a
cultural item solely because of its age.

(h) “Inventory” means an itemized list that summarizes the collection of Native
American human remains and associated funerary objects in the possession or control
of an agency or museum. This itemized list may include the inventory list required
under the federal Native American Graves Protection and Repatriation Act (25 U.S.C.
Sec. 3001 et seq.).

(1) “Museum” means an agency, museum, person, or entity, including a higher
educational institution, that receives state funds. For purposes of this subdivision,
“receives states funds” means that the museum has received funds after January 1,
2002, from a state agency through a grant, loan, or contract, other than a procurement
contract, or other arrangement by which a state agency makes available aid in the
form of funds. State funds provided for any purpose to a larger entity of which the
museum is a part of are considered as the museum receiving those funds for the
purposes of this subdivision.

() “Possession” means having physical custody of Native American human remains
and cultural items with a sufficient legal interest to lawfully treat the human remains
and cultural items as part of a collection. “Possession” does not include human remains
and cultural items over which the agency has control but that are currently on loan to
another person or entity.

(k) “Preponderance of the evidence” means that the party’s evidence on a fact
indicates that it is more likely than not that the fact is true. Tribal traditional knowledge
alone may be sufficient to meet this standard. If there is conflicting evidence, tribal
traditional knowledge shall be provided deference.

(/) “Reasonable” means fair, proper, rational, and suitable under the circumstances.
Tribal traditional knowledge can and should be used to establish reasonable conclusions
with respect to determining cultural affiliation and identifying cultural items.

(m) “State aboriginal territory” means lands identified as aboriginally occupied
by one or more California Indian tribes. State aboriginal territory may be recognized
by any of the following: consultation with California Indian tribes, treaties, including
those agreed to but not ratified, a final judgment of the federal Indian Claims
Commission or the United States Court of Claims, an act of the United States Congress,
or an executive order.

(n) “State cultural affiliation” means that there is a reasonable relationship of
shared group identity that can reasonably be traced historically or precontact between
members of a present-day California Indian tribe and an identifiable earlier tribe or
group. Cultural affiliation shall be established based on one or more of the following:

(1) Geography.

(2) Kinship.

(3) Biology.

(4) Archacology.

(5) Linguistics.

(6) Folklore.

(7) Oral tradition.

Laws are current as of 2022 and should be verified.



(8) Historical evidence.

(9) Tribal traditional knowledge.

(10) Other information or expert opinion that reasonably leads to that conclusion.

(o) “Summary” means a document that summarizes the collection of unassociated
funerary objects, sacred objects, or objects of cultural patrimony in the possession or
control of an agency or museum. This document may include the summary prepared
under the federal Native American Graves Protection and Repatriation Act (25 U.S.C.
Sec. 3001 et seq.).

(p) “Tribal traditional knowledge” means knowledge systems embedded and often
safeguarded in the traditional culture of California Indian tribes and lineal descendants,
including, but not limited to, knowledge about ancestral territories, cultural affiliation,
traditional cultural properties and landscapes, culturescapes, traditional ceremonial
and funerary practices, lifeways, customs and traditions, climate, material culture,
and subsistence. Tribal traditional knowledge is expert opinion.

(Repealed and added by Stats. 2020, Ch. 167, Sec. 5. (AB 275) Effective January 1, 2021.)
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1170. (a) (1) The Legislature finds and declares that the purpose of sentencing is
public safety achieved through punishment, rehabilitation, and restorative justice.
When a sentence includes incarceration, this purpose is best served by terms that are
proportionate to the seriousness of the offense with provision for uniformity in the
sentences of offenders committing the same offense under similar circumstances.

(2) The Legislature further finds and declares that programs should be available
for inmates, including, but not limited to, educational, rehabilitative, and restorative
justice programs that are designed to promote behavior change and to prepare all
eligible offenders for successful reentry into the community. The Legislature
encourages the development of policies and programs designed to educate and
rehabilitate all eligible offenders. In implementing this section, the Department of
Corrections and Rehabilitation is encouraged to allow all eligible inmates the
opportunity to enroll in programs that promote successful return to the community.
The Department of Corrections and Rehabilitation is directed to establish a mission
statement consistent with these principles.

(3) Inany case in which the sentence prescribed by statute for a person convicted
of a public offense is a term of imprisonment in the state prison, or a term pursuant
to subdivision (h), of any specification of three time periods, the court shall sentence
the defendant to one of the terms of imprisonment specified unless the convicted
person is given any other disposition provided by law, including a fine, jail, probation,
or the suspension of imposition or execution of sentence or is sentenced pursuant to
subdivision (b) of Section 1168 because they had committed their crime prior to July
1, 1977. In sentencing the convicted person, the court shall apply the sentencing rules
of the Judicial Council. The court, unless it determinges that there are circumstances
in mitigation of the sentence prescribed, shall also impose any other term that it is
required by law to impose as an additional term. Nothing in this article shall affect
any provision of law that imposes the death penalty, that authorizes or restricts the
granting of probation or suspending the execution or imposition of sentence, or
expressly provides for imprisonment in the state prison for life, except as provided
in of subdivision (d). In any case in which the amount of preimprisonment credit
under Section 2900.5 or any other provision of law is equal to or exceeds any sentence
imposed pursuant to this chapter, except for a remaining portion of mandatory
supervision imposed pursuant to subparagraph (B) of paragraph (5) of subdivision
(h), the entire sentence shall be deemed to have been served, except for the remaining
period of mandatory supervision, and the defendant shall not be actually delivered to
the custody of the secretary or the county correctional administrator. The court shall
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advise the defendant that they shall serve an applicable period of parole, postrelease
community supervision, or mandatory supervision and order the defendant to report
to the parole or probation office closest to the defendant’s last legal residence, unless
the in-custody credits equal the total sentence, including both confinement time and
the period of parole, postrelease community supervision, or mandatory supervision.
The sentence shall be deemed a separate prior prison term or a sentence of
imprisonment in a county jail under subdivision (h) for purposes of Section 667.5,
and a copy of the judgment and other necessary documentation shall be forwarded to
the secretary.

(b) (1) Whenajudgment of imprisonment is to be imposed and the statute specifics
three possible terms, the court shall, in its sound discretion, order imposition of a
sentence not to exceed the middle term, except as otherwise provided in paragraph(2).

(2) The court may impose a sentence exceeding the middle term only when there
are circumstances in aggravation of the crime that justify the imposition of a term of
imprisonment exceeding the middle term, and the facts underlying those circumstances
have been stipulated to by the defendant, or have been found true beyond a reasonable
doubt at trial by the jury or by the judge in a court trial. Except where evidence
supporting an aggravating circumstance is admissible to prove or defend against the
charged offense or enhancement at trial, or it is otherwise authorized by law, upon
request of a defendant, trial on the circumstances in aggravation alleged in the
indictment or information shall be bifurcated from the trial of charges and
enhancements. The jury shall not be informed of the bifurcated allegations until there
has been a conviction of a felony offense.

(3) Notwithstanding paragraphs (1) and (2), the court may consider the defendant’s
prior convictions in determining sentencing based on a certified record of conviction
without submitting the prior convictions to a jury. This paragraph does not apply to
enhancements imposed on prior convictions.

(4) Atleast four days prior to the time set for imposition of judgment, either party
or the victim, or the family of the victim if the victim is deceased, may submit a
statement in aggravation or mitigation to dispute facts in the record or the probation
officer’s report, or to present additional facts. The court may consider the record in
the case, the probation officer’s report, other reports, including reports received
pursuant to Section 1203.03, and statements in aggravation or mitigation submitted
by the prosecution, the defendant, or the victim, or the family of the victim if the
victim is deceased, and any further evidence introduced at the sentencing hearing.

(5) The court shall set forth on the record the facts and reasons for choosing the
sentence imposed. The court may not impose an upper term by using the fact of any
enhancement upon which sentence is imposed under any provision of law. A term of
imprisonment shall not be specified if imposition of sentence is suspended.

(6) Notwithstanding paragraph (1), and unless the court finds that the aggravating
circumstances outweigh the mitigating circumstances that imposition of the lower
term would be contrary to the interests of justice, the court shall order imposition of
the lower term if any of the following was a contributing factor in the commission of
the offense:
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(A) The person has experienced psychological, physical, or childhood trauma,
including, but not limited to, abuse, neglect, exploitation, or sexual violence.

(B) The person is a youth, or was a youth as defined under subdivision (b) of
Section 1016.7 at the time of the commission of the offense.

(C) Prior to the instant offense, or at the time of the commission of the offense,
the person is or was a victim of intimate partner violence or human trafficking.

(7) Paragraph (6) does not preclude the court from imposing the lower term even
if there is no evidence of those circumstances listed in paragraph (6) present.

(c) The court shall state the reasons for its sentence choice on the record at the
time of sentencing. The court shall also inform the defendant that as part of the sentence
after expiration of the term they may be on parole for a period as provided in Section
3000 or 3000.08 or postrelease community supervision for a period as provided in
Section 3451.

(d) (1) (A) When a defendant who was under 18 years of age at the time of the
commission of the offense for which the defendant was sentenced to imprisonment
for life without the possibility of parole has been incarcerated for at least 15 years,
the defendant may submit to the sentencing court a petition for recall and resentencing.

(B) Notwithstanding subparagraph A this paragraph shall not apply to defendants
sentenced to life without parole for an offense where it was pled and proved that the
defendant tortured, as described in Section 206, their victim or the victim was a public
safety official, including any law enforcement personnel mentioned in Chapter 4.5
(commencing with Section 830) of Title 3, or any firefighter as described in Section
245.1, as well as any other officer in any segment of law enforcement who is employed
by the federal government, the state, or any of its political subdivisions.

(2) The defendant shall file the original petition with the sentencing court. A copy
of the petition shall be served on the agency that prosecuted the case. The petition
shall include the defendant’s statement that the defendant was under 18 years of age
at the time of the crime and was sentenced to life in prison without the possibility of
parole, the defendant’s statement describing their remorse and work towards
rehabilitation, and the defendant’s statement that one of the following is true:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting
murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other
felony crimes with a significant potential for personal harm to victims prior to the
offense for which the sentence is being considered for recall.

(©) The defendant committed the offense with at least one adult codefendant.

(D) The defendant has performed acts that tend to indicate rehabilitation or the
potential for rehabilitation, including, but not limited to, availing themselves of
rehabilitative, educational, or vocational programs, if those programs have been
available at their classification level and facility, using self-study for self-improvement,
or showing evidence of remorse.

(3) If any of the information required in paragraph (2) is missing from the petition,
or if proof of service on the prosecuting agency is not provided, the court shall return
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the petition to the defendant and advise the defendant that the matter cannot be
considered without the missing information.

(4) A reply to the petition, if any, shall be filed with the court within 60 days of
the date on which the prosecuting agency was served with the petition, unless a
continuance is granted for good cause.

(5) If the court finds by a preponderance of the evidence that one or more of the
statements specified in subparagraphs (A) to (D), inclusive, of paragraph (2) is true,
the court shall recall the sentence and commitment previously ordered and hold a
hearing to resentence the defendant in the same manner as if the defendant had not
previously been sentenced, provided that the new sentence, if any, is not greater than
the initial sentence. Victims, or victim family members if the victim is deceased, shall
retain the rights to participate in the hearing.

(6) The factors that the court may consider when determining whether to resentence
the defendant to a term of imprisonment with the possibility of parole include, but
are not limited to, the following:

(A) The defendant was convicted pursuant to felony murder or aiding and abetting
murder provisions of law.

(B) The defendant does not have juvenile felony adjudications for assault or other
felony crimes with a significant potential for personal harm to victims prior to the
offense for which the defendant was sentenced to life without the possibility of parole.

(©) The defendant committed the offense with at least one adult codefendant.

(D) Prior to the offense for which the defendant was sentenced to life without the
possibility of parole, the defendant had insufficient adult support or supervision and
had suffered from psychological or physical trauma, or significant stress.

(E) The defendant suffers from cognitive limitations due to mental illness,
developmental disabilities, or other factors that did not constitute a defense, but
influenced the defendant’s involvement in the offense.

(F) The defendant has performed acts that tend to indicate rehabilitation or the
potential for rehabilitation, including, but not limited to, availing themselves of
rehabilitative, educational, or vocational programs, if those programs have been
available at their classification level and facility, using self-study for self-improvement,
or showing evidence of remorse.

(G) The defendant has maintained family ties or connections with others through
letter writing, calls, or visits, or has eliminated contact with individuals outside of
prison who are currently involved with crime.

(H) The defendant has had no disciplinary actions for violent activities in the last
five years in which the defendant was determined to be the aggressor.

(7) The court shall have the discretion to resentence the defendant in the same
manner as if the defendant had not previously been sentenced, provided that the new
sentence, if any, is not greater than the initial sentence. The discretion of the court
shall be exercised in consideration of the criteria in paragraph (6). Victims, or victim
family members if the victim is deceased, shall be notified of the resentencing hearing
and shall retain their rights to participate in the hearing.

Laws are current as of 2022 and should be verified.



(8) Notwithstanding paragraph (7), the court may also resentence the defendant
to a term that is less than the initial sentence if any of the following were a contributing
factor in the commission of the alleged offense:(9) Paragraph (8) does not prohibit
the court from resentencing the defendant to a term that is less than the initial sentence
even if none of the circumstances listed in paragraph (8) are present.

(10) If the sentence is not recalled or the defendant is resentenced to imprisonment
for life without the possibility of parole, the defendant may submit another petition
for recall and resentencing to the sentencing court when the defendant has been
committed to the custody of the department for at least 20 years. If the sentence is
not recalled or the defendant is resentenced to imprisonment for life without the
possibility of parole under that petition, the defendant may file another petition after
having served 24 years. The final petition may be submitted, and the response to that
petition shall be determined, during the 25th year of the defendant’s sentence.

(11) In addition to the criteria in paragraph (6) the court may consider any other
criteria that the court deems relevant to its decision, so long as the court identifies
them on the record, provides a statement of reasons for adopting them, and states why
the defendant does or does not satisfy the criteria.

(12) This subdivision shall have retroactive application.

(13) Nothing in this paragraph is intended to diminish or abrogate any rights or
remedies otherwise available to the defendant.

(e) (1) Notwithstanding any other law and consistent with paragraph (1) of
subdivision (a), if the secretary determines that a prisoner satisfies the criteria set
forth in paragraph (2), the secretary may recommend to the court that the prisoner’s
sentence be recalled.

(2) The court shall have the discretion to resentence or recall if the court finds that
the facts described in subparagraphs (A) and (B) or subparagraphs (B) and (C) exist:

(A) The prisoner is terminally ill with an incurable condition caused by an illness
or disease that would produce death within 12 months, as determined by a physician
employed by the department.

(B) The conditions under which the prisoner would be released or receive treatment
do not pose a threat to public safety.

(C) The prisoner is permanently medically incapacitated with a medical condition
that renders them permanently unable to perform activities of basic daily living, and
results in the prisoner requiring 24-hour total care, including, but not limited to, coma,
persistent vegetative state, brain death, ventilator-dependency, loss of control of
muscular or neurological function, and that incapacitation did not exist at the time of
the original sentencing.

(3) Within 10 days of receipt of a positive recommendation by the secretary, the
court shall hold a hearing to consider whether the prisoner’s sentence should be
recalled.

(4) Any physician employed by the department who determines that a prisoner
has 12 months or less to live shall notify the chief medical officer of the prognosis.
If the chief medical officer concurs with the prognosis, they shall notify the warden.
Within 48 hours of receiving notification, the warden or the warden’s representative
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shall notify the prisoner of the recall and resentencing procedures, and shall arrange
for the prisoner to designate a family member or other outside agent to be notified as
to the prisoner’s medical condition and prognosis, and as to the recall and resentencing
procedures. If the inmate is deemed mentally unfit, the warden or the warden’s
representative shall contact the inmate’s emergency contact and provide the information
described in paragraph (2).

(5) The warden or the warden’s representative shall provide the prisoner and their
family member, agent, or emergency contact, as described in paragraph (4), updated
information throughout the recall and resentencing process with regard to the prisoner’s
medical condition and the status of the prisoner’s recall and resentencing proceedings.

(6) Notwithstanding any other provisions of this section, the prisoner or their family
member or designee may independently request consideration for recall and
resentencing by contacting the chief medical officer at the prison or the secretary.
Upon receipt of the request, the chief medical officer and the warden or the warden’s
representative shall follow the procedures described in paragraph (4). If the secretary
determines that the prisoner satisfies the criteria set forth in paragraph (2), the secretary
may recommend to the court that the prisoner’s sentence be recalled. The secretary
shall submit a recommendation for release within 30 days.

(7) Any recommendation for recall submitted to the court by the secretary shall
include one or more medical evaluations, a postrelease plan, and findings pursuant
to paragraph (2).

(8) If possible, the matter shall be heard before the same judge of the court who
sentenced the prisoner.

(9) If the court grants the recall and resentencing application, the prisoner shall be
released by the department within 48 hours of receipt of the court’s order, unless a
longer time period is agreed to by the inmate. At the time of release, the warden or
the warden’s representative shall ensure that the prisoner has each of the following
in their possession: a discharge medical summary, full medical records, state
identification, parole or postrelease community supervision medications, and all
property belonging to the prisoner. After discharge, any additional records shall be
sent to the prisoner’s forwarding address.

(10) The secretary shall issue a directive to medical and correctional staff employed
by the department that details the guidelines and procedures for initiating a recall and
resentencing procedure. The directive shall clearly state that any prisoner who is given
a prognosis of 12 months or less to live is eligible for recall and resentencing
consideration, and that recall and resentencing procedures shall be initiated upon that
prognosis.

(11) The provisions of this subdivision shall be available to an inmate who is
sentenced to a county jail pursuant to subdivision (h). For purposes of those inmates,
“secretary” or “warden” shall mean the county correctional administrator and “chief
medical officer” shall mean a physician designated by the county correctional
administrator for this purpose.

(12) This subdivision does not apply to a prisoner sentenced to death or a term of
life without the possibility of parole.
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(f) Notwithstanding any other provision of this section, for purposes of paragraph
(3) of subdivision (h), any allegation that a defendant is eligible for state prison due
to a prior or current conviction, sentence enhancement, or because the defendant is
required to register as a sex offender shall not be subject to dismissal pursuant to
Section 1385.

(g) A sentence to the state prison for a determinate term for which only one term
is specified, is a sentence to state prison under this section.

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this
subdivision where the term is not specified in the underlying offense shall be
punishable by a term of imprisonment in a county jail for 16 months, or two or three
years.

(2) Except as provided in paragraph (3), a felony punishable pursuant to this
subdivision shall be punishable by imprisonment in a county jail for the term described
in the underlying offense.

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior
or current felony conviction for a serious felony described in subdivision (c) of Section
1192.7 or a prior or current conviction for a violent felony described in subdivision
(c) of Section 667.5, (B) has a prior felony conviction in another jurisdiction for an
offense that has all the elements of a serious felony described in subdivision (¢) of
Section 1192.7 or a violent felony described in subdivision (¢) of Section 667.5, (C)
is required to register as a sex offender pursuant to Chapter 5.5 (commencing with
Section 290) of Title 9 of Part 1, or (D) is convicted of a crime and as part of the
sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence
for a felony punishable pursuant to this subdivision shall be served in the state prison.

(4) Nothing in this subdivision shall be construed to prevent other dispositions
authorized by law, including pretrial diversion, deferred entry of judgment, or an
order granting probation pursuant to Section 1203.1.

(5) (A) Unless the court finds, in the interest of justice, that it is not appropriate
in a particular case, the court, when imposing a sentence pursuant to paragraph (1)
or (2), shall suspend execution of a concluding portion of the term for a period selected
at the court’s discretion.

(B) The portion of a defendant’s sentenced term that is suspended pursuant to this
paragraph shall be known as mandatory supervision, and, unless otherwise ordered
by the court, shall commence upon release from physical custody or an alternative
custody program, whichever is later. During the period of mandatory supervision, the
defendant shall be supervised by the county probation officer in accordance with the
terms, conditions, and procedures generally applicable to persons placed on probation,
for the remaining unserved portion of the sentence imposed by the court. The period
of supervision shall be mandatory, and may not be earlier terminated except by court
order. Any proceeding to revoke or modify mandatory supervision under this
subparagraph shall be conducted pursuant to either subdivisions (a) and (b) of Section
1203.2 or Section 1203.3. During the period when the defendant is under that
supervision, unless in actual custody related to the sentence imposed by the court, the
defendant shall be entitled to only actual time credit against the term of imprisonment
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imposed by the court. Any time period which is suspended because a person has
absconded shall not be credited toward the period of supervision.

(6) When the court is imposing a judgment pursuant to this subdivision concurrent
or consecutive to a judgment or judgments previously imposed pursuant to this
subdivision in another county or counties, the court rendering the second or other
subsequent judgment shall determine the county or counties of incarceration and
supervision of the defendant.

(7) The sentencing changes made by the act that added this subdivision shall be
applied prospectively to any person sentenced on or after October 1, 2011.

(8) The sentencing changes made to paragraph (5) by the act that added this
paragraph shall become effective and operative on January 1, 2015, and shall be
applied prospectively to any person sentenced on or after January 1, 2015.

(9) Notwithstanding the separate punishment for any ecnhancement, any
enhancement shall be punishable in county jail or state prison as required by the
underlying offense and not as would be required by the enhancement. The intent of
the Legislature in enacting this paragraph is to abrogate the holding in People v. Vega
(2014) 222 Cal.App.4th 1374, that if an enhancement specifies service of sentence
in state prison, the entire sentence is served in state prison, even if the punishment
for the underlying offense is a term of imprisonment in the county jail.

(Amended (as amended by Stats. 2020, Ch. 29, Sec. 15) by Stats. 2021, Ch. 731, Sec. 1.3. (SB 567)
Effective January 1, 2022. Section operative January 1, 2022, by its own provisions. )
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State of California
PUBLIC RESOURCES CODE

Section 5097.94

5097.94. The commission shall have the following powers and duties:

(a) To identify and catalog places of special religious or social significance to
Native Americans, and known graves and cemeteries of Native Americans on private
lands. The identification and cataloguing of known graves and cemeteries shall be
completed on or before January 1, 1984. The commission shall notify landowners on
whose property the graves and cemeteries are determined to exist, and shall identify
the Native American group most likely descended from those Native Americans who
may be interred on the property.

(b) To make recommendations relative to Native American sacred places that are
located on private lands, are inaccessible to Native Americans, and have cultural
significance to Native Americans for acquisition by the state or other public agencies
for the purpose of facilitating or assuring access thereto by Native Americans.

(c) To make recommendations to the Legislature relative to procedures that will
voluntarily encourage private property owners to preserve and protect sacred places
in a natural state and to allow appropriate access to Native American religionists for
ceremonial or spiritual activities.

(d) To appoint necessary clerical staff.

(e) To accept grants or donations, real or in kind, to carry out the purposes of this
chapter and the California Native American Graves Protection and Repatriation Act
of 2001 (Chapter 5 (commencing with Section 8010) of Part 2 of Division 7 of the
Health and Safety Code).

() To make recommendations to the Director of Parks and Recreation and the
California Arts Council relative to the California State Indian Museum and other
Indian matters touched upon by department programs.

(g) To bring an action to prevent severe and irreparable damage to, or assure
appropriate access for Native Americans to, a Native American sanctified cemetery,
place of worship, religious or ceremonial site, or sacred shrine located on public
property, pursuant to Section 5097.97. If the court finds that severe and irreparable
damage will occur or that appropriate access will be denied, and appropriate mitigation
measures are not available, it shall issue an injunction, unless it finds, on clear and
convincing evidence, that the public interest and necessity require otherwise. The
Attorney General shall represent the commission and the state in litigation concerning
affairs of the commission, unless the Attorney General has determined to represent
the agency against whom the commission’s action is directed, in which case the
commission shall be authorized to employ other counsel. In an action to enforce this
subdivision the commission shall introduce evidence showing that a cemetery, place,
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site, or shrine has been historically regarded as a sacred or sanctified place by Native
American people and represents a place of unique historical and cultural significance
to an Indian tribe or community.

(h) To request and utilize the advice and service of all federal, state, local, and
regional agencies, including for purposes of carrying out the California Native
American Graves Protection and Repatriation Act of 2001 (Chapter 5 (commencing
with Section 8010) of Part 2 of Division 7 of the Health and Safety Code).

(1) To assist Native Americans in obtaining appropriate access to sacred places
that are located on public lands for ceremonial or spiritual activities.

(j) To assist state agencies in any negotiations with agencies of the federal
government for the protection of Native American sacred places that are located on
federal lands.

(k) (1) To mediate, upon application of either of the parties, disputes arising
between landowners and known descendants relating to the treatment and disposition
of Native American human burials, skeletal remains, and items associated with Native
American burials.

(2) The agreements shall provide protection to Native American human burials
and skeletal remains from vandalism and inadvertent destruction and provide for
sensitive treatment and disposition of Native American burials, skeletal remains, and
associated grave goods consistent with the planned use of, or the approved project
on, the land.

()) To assist interested landowners in developing agreements with appropriate
Native American groups for treating or disposing, with appropriate dignity, of the
human remains and any items associated with Native American burials.

(m) To provide each California Native American tribe, as defined in Section 21073,
on or before July 1, 2016, with a list of all public agencies that may be a lead agency
pursuant to Division 13 (commencing with Section 21000) within the geographic areca
with which the tribe is traditionally and culturally affiliated, the contact information
of those public agencies, and information on how the tribe may request the public
agency to notify the tribe of projects within the jurisdiction of those public agencies
for the purposes of requesting consultation pursuant to Section 21080.3.1.

(n) (1) To assume the powers and duties of the former Repatriation Oversight
Commission and meet, when necessary and at least quarterly, to perform the following
duties:

(A) Order the repatriation of human remains and cultural items in accordance with
the act.

(B) Establish mediation procedures and, upon the application of the parties involved,
mediate disputes among tribes and museums and agencies relating to the disposition
of human remains and cultural items. The commission shall have the power of
subpoena for purposes of discovery and may impose civil penalties against any agency
or museum that intentionally or willfully fails to comply with the act. Members of
the commission and commission staff shall receive training in mediation for purposes
of this subparagraph. The commission may delegate its responsibility to mediate
disputes to a certified mediator or commission staff.

Laws are current as of 2022 and should be verified.



(C) Establish and maintain an Internet Web site for communication among tribes
and museums and agencies.

(D) Upon the request of tribes or museums and agencies, analyze and make
decisions regarding providing financial assistance to aid in specific repatriation
activities.

(E) Make recommendations to the Legislature to assist tribes in obtaining the
dedication of appropriate state lands for the purposes of reinterment of human remains
and cultural items.

(F) (i) Prepare and submit to the Legislature an annual report detailing commission
activities, disbursement of funds, and dispute resolutions relating to the repatriation
activities under the act.

(i) A report submitted to the Legislature pursuant to this subparagraph shall be
submitted in compliance with Section 9795 of the Government Code.

(G) Refer any known noncompliance with the federal Native American Graves
Protection and Repatriation Act (25 U.S.C. Sec. 3001 et seq.) to the United States
Attorney General and the Secretary of the Interior.

(H) Impose administrative civil penalties pursuant to Section 8029 of the Health
and Safety Code against an agency or museum that is determined by the commission
to have violated the act.

(I) Establish those rules and regulations the commission determines to be necessary
for the administration of the act.

(2) For purposes of this subdivision, the following terms have the following
meanings:

(A) “Act” means the California Native American Graves Protection and
Repatriation Act (Chapter 5 (commencing with Section 8010) of Part 2 of Division
7 of the Health and Safety Code).

(B) “Tribe” means a “California Indian tribe” as that term is used in the act.

(0) (1) To establish and assess a fee on a person or public or private entity that is
reasonably related to the cost of conducting a search of catalogs, described in
subdivision (a), inventories, described in Section 5097.96, or lists, described in Section
21073, for that person or entity, which funds shall be available to the commission
upon appropriation by the Legislature.

(2) The Legislature finds that, pursuant to subdivision (b) of Section 3 of Article
XIIT A of the California Constitution, the fees established pursuant to paragraph (1)
are not taxes. To the extent that these fees are appropriated through the Budget Act
for the purposes for which they are collected to provide services to the people of the
State of California, the Legislature finds that these fees are not subject to Article
XIIIB of the California Constitution.

(p) Review and provide comment and guidance on all policies and procedures
proposed pursuant to Article 3 (commencing with Section 8025) of Chapter 5 of Part
2 of Division 7 of the Health and Safety Code.

(Amended by Stats. 2018, Ch. 823, Sec. 4. (AB 2836) Effective January 1, 2019.)
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5097.98. (a) Whenever the commission receives notification of a discovery of Native
American human remains from a county coroner pursuant to subdivision () of Section
7050.5 of the Health and Safety Code, it shall immediately notify those persons it
believes to be most likely descended from the deceased Native American. The
descendants may, with the permission of the owner of the land, or his or her authorized
representative, inspect the site of the discovery of the Native American human remains
and may recommend to the owner or the person responsible for the excavation work
means for treatment or disposition, with appropriate dignity, of the human remains
and any associated grave goods. The descendants shall complete their inspection and
make recommendations or preferences for treatment within 48 hours of being granted
access to the site.

(b) Upon the discovery of Native American remains, the landowner shall ensure
that the immediate vicinity, according to generally accepted cultural or archacological
standards or practices, where the Native American human remains are located, is not
damaged or disturbed by further development activity until the landowner has discussed
and conferred, as prescribed in this section, with the most likely descendants regarding
their recommendations, if applicable, taking into account the possibility of multiple
human remains. The landowner shall discuss and confer with the descendants all
reasonable options regarding the descendants’ preferences for treatment.

(1) The descendants’ preferences for treatment may include the following:

(A) The nondestructive removal and analysis of human remains and items associated
with Native American human remains.

(B) Preservation of Native American human remains and associated items in place.

(C) Relinquishment of Native American human remains and associated items to
the descendants for treatment.

(D) Other culturally appropriate treatment.

(2) The parties may also mutually agree to extend discussions, taking into account
the possibility that additional or multiple Native American human remains, as defined
in this section, are located in the project area, providing a basis for additional treatment
measures.

(c) For the purposes of this section, “conferral” or “discuss and confer” means the
meaningful and timely discussion and careful consideration of the views of each party,
in a manner that is cognizant of all parties’ cultural values, and where feasible, seeking
agreement. Each party shall recognize the other’s needs and concerns for confidentiality
of information provided to the other.
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(d) (1) Human remains of a Native American may be an inhumation or cremation,
and in any state of decomposition or skeletal completeness.

(2) Any items associated with the human remains that are placed or buried with
the Native American human remains are to be treated in the same manner as the
remains, but do not by themselves constitute human remains.

(¢) Whenever the commission is unable to identify a descendant, or the descendants
identified fail to make a recommendation, or the landowner or his or her authorized
representative rejects the recommendation of the descendants and the mediation
provided for in subdivision (k) of Section 5097.94, if invoked, fails to provide measures
acceptable to the landowner, the landowner or his or her authorized representative
shall reinter the human remains and items associated with Native American human
remains with appropriate dignity on the property in a location not subject to further
and future subsurface disturbance. To protect these sites, the landowner shall do one
or more of the following:

(1) Record the site with the commission or the appropriate Information Center.

(2) Utilize an open-space or conservation zoning designation or easement.

(3) Record a document with the county in which the property is located. The
document shall be titled “Notice of Reinterment of Native American Remains™ and
shall include a legal description of the property, the name of the owner of the property,
and the owner’s acknowledged signature, in addition to any other information required
by this section. The document shall be indexed as a notice under the name of the
owner.

() Upon the discovery of multiple Native American human remains during a
ground disturbing land development activity, the landowner may agree that additional
conferral with the descendants is necessary to consider culturally appropriate treatment
of multiple Native American human remains. Culturally appropriate treatment of the
discovery may be ascertained from a review of the site utilizing cultural and
archacological standards. Where the parties are unable to agree on the appropriate
treatment measures the human remains and items associated and buried with Native
American human remains shall be reinterred with appropriate dignity, pursuant to
subdivision (e).

(g) Notwithstanding Section 5097.9, this section, including those actions taken by
the landowner or his or her authorized representative to implement this section and
any action taken to implement an agreement developed pursuant to subdivision (/) of
Section 5097.94, shall be exempt from the requirements of the California
Environmental Quality Act (Division 13 (commencing with Section 21000)).

(h) Notwithstanding Section 30244, this section, including those actions taken by
the landowner or his or her authorized representative to implement this section and
any action taken to implement an agreement developed pursuant to subdivision (/) of
Section 5097.94, shall be exempt from the requirements of the California Coastal Act
of 1976 (Division 20 (commencing with Section 30000)).

(Amended by Stats. 2009, Ch. 208, Sec. 6. (SB 833) Effective January 1, 2010.)

Laws are current as of 2022 and should be verified.



State of California
PUBLIC RESOURCES CODE
Section 5097.99

5097.99. (a) No person shall obtain or possess any Native American artifacts or
human remains which are taken from a Native American grave or cairn on or after
January 1, 1984, except as otherwise provided by law or in accordance with an
agreement reached pursuant to subdivision (/) of Section 5097.94 or pursuant to
Section 5097.98.

(b) Any person who knowingly or willfully obtains or possesses any Native
American artifacts or human remains which are taken from a Native American grave
or cairn after January 1, 1988, except as otherwise provided by law or in accordance
with an agreement reached pursuant to subdivision (/) of Section 5097.94 or pursuant
to Section 5097.98, is guilty of a felony which is punishable by imprisonment pursuant
to subdivision (h) of Section 1170 of the Penal Code.

(¢) Any person who removes, without authority of law, any Native American
artifacts or human remains from a Native American grave or cairn with an intent to
sell or dissect or with malice or wantonness is guilty of a felony which is punishable
by imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code.

(Amended by Stats. 2011, Ch. 15, Sec. 557. (AB 109) Effective April 4, 2011. Operative October 1,
2011, by Sec. 636 of Ch. 15, as amended by Stats. 2011, Ch. 39, Sec. 68.)

Laws are current as of 2022 and should be verified.



State of California
PUBLIC RESOURCES CODE

Section 5097.993

5097.993. (a) (1) A person who unlawfully and maliciously excavates upon,
removes, destroys, injures, or defaces a Native American historic, cultural, or sacred
site, that is listed or may be eligible for listing in the California Register of Historic
Resources pursuant to Section 5024.1, including any historic or prehistoric ruins, any
burial ground, any archacological or historic site, any inscriptions made by Native
Americans at such a site, any archacological or historic Native American rock art, or
any archaeological or historic feature of a Native American historic, cultural, or sacred
site, is guilty of a misdemeanor if the act was committed with specific intent to
vandalize, deface, destroy, steal, convert, possess, collect, or sell a Native American
historic, cultural, or sacred artifact, art object, inscription, or feature, or site, and the
act was committed as follows:

(A) On public land.

(B) On private land, by a person, other than the landowner, as described in
subdivision (b).

(2) A violation of this section is punishable by imprisonment in the county jail for
up to one year, by a fine not to exceed ten thousand dollars ($10,000), or by both that
fine and imprisonment.

(b) This section does not apply to any of the following:

(1) An act taken in accordance with, or pursuant to, an agreement entered into
pursuant to subdivision (/) of Section 5097.94.

(2) An action taken pursuant to Section 5097.98.

(3) An act taken in accordance with the California Environmental Quality Act
(Division 13 (commencing with Section 21000)).

(4) An act taken in accordance with the National Environmental Policy Act of
1969 (42 U.S.C. Sec. 4321 et seq.).

(5) An act authorized under the Z’berg-Nejedly Forest Practice Act of 1973
(Chapter 8 (commencing with Section 4511) of Part 2 of Division 4).

(6) An action taken with respect to a conservation easement in accordance with
Chapter 4 (commencing with Section 815) of Division 2 of the Civil Code, or any
similar nonperpetual enforceable restriction that has as its purpose the conservation,
maintenance, or provision of physical access of Native Americans to one or more
Native American historic, cultural, or sacred sites, or pursuant to a contractual
agreement for that purpose to which most likely descendents of historic Native
American inhabitants are signatories.

(7) Anotherwise lawful act undertaken by the owner, or an employee or authorized
agent of the owner acting at the direction of the owner, of land on which artifacts,

Laws are current as of 2022 and should be verified.



sites, or other Native American resources covered by this section are found, including,
but not limited to, farming, ranching, forestry, improvements, investigations into the
characteristics of the property conducted in a manner that minimizes adverse impacts
unnecessary to that purpose, and the sale, lease, exchange, or financing of real property.

(8) Rescarch conducted under the auspices of an accredited postsecondary
educational institution or other legitimate research institution on public land in
accordance with applicable permitting requirements or on private land in accordance
with otherwise applicable law.

(Added by renumbering Section 5097.995 by Stats. 2004, Ch. 286, Sec. 9. Effective January 1, 2005.)

Laws are current as of 2022 and should be verified.
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PUBLIC RESOURCES CODE

Section 5097.994

5097.994. (a) A person who violates subdivision (a) of Section 5097.993 is subject
to a civil penalty not to exceed fifty thousand dollars ($50,000) per violation.

(b) A civil penalty may be imposed for cach separate violation of subdivision (a)
in addition to any other civil penalty imposed for a separate violation of any other
provision of law.

(¢) Indetermining the amount of a civil penalty imposed pursuant to this section,
the court shall take into account the extent of the damage to the resource. In making
the determination of damage, the court may consider the commercial or archacological
value of the resource involved and the cost to restore and repair the resource.

(d) A civil action may be brought pursuant to this section by the district attorney,
the city attorney, or the Attorney General, or by the Attorney General upon a complaint
by the Native American Heritage Commission.

(e) (1) All moneys collected from civil penalties imposed pursuant to this section
as a result of an enforcement action brought by a city or county shall be distributed
to the city or county treasurer of the city or county that brought the action. These
mongeys shall be first utilized to repair or restore the damaged site, and the remaining
moneys shall be available to that city or county to offset costs incurred in enforcing
this chapter.

(2) All moneys collected from civil penalties imposed pursuant to this section as
a result of an enforcement action brought by the Attorney General shall be first
distributed to, and utilized by, the Native American Heritage Commission to repair
or restore the damaged site, and the remaining moneys shall be available to the
Attorney General to offset costs incurred in enforcing this chapter.

(Added by renumbering Section 5097.996 by Stats. 2004, Ch. 286, Sec. 10. Effective January 1, 2005.)

Laws are current as of 2022 and should be verified.
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