NATIVE AMERICAN HERITAGE COMMISSION

December 9, 2022

To: Commissioners, Native American Heritage Commission

Re: 2022 State Auditor Report

1. BACKGROUND

The 1990 Native American Graves Protection and Repatriation Act (NAGPRA) protected Native American
gravesites and created a process by which Federally recognized tribes can request from government agencies and
museums the return of their human remains and cultural items. In 2001 California enacted the California Native
American Graves Protection and Repatriation Act (CaINAGPRA), which provided a mechanism for California
tribes that do not have federal recognition to submit repatriation claims to agencies such as the University of
California (University). The Legislature amended CaINAGPRA in 2018 in response to allegations from
stakeholders that the university had a poor record of completed repatriations and that participation by tribes in the
repatriation process had been limited, and a 2020 amendment further aimed at improving the repatriation process.
On November 17, 2022, the California State Auditor (Auditor) published an audit, pursuant to Health and Safety
Code section 8028, regarding the University's compliance with NAGPRA and CaINAGPRA. The Auditor reviewed
the University's campuses at Berkeley, Riverside, Santa Barbara, and San Diego.

I1. KEY FINDINGS

Upon the completion of the audit, the Auditor found that the universities continue to maintain large collections and
that some universities have yet to completely review all the remains and cultural items in their control. In addition,
below are the key findings from the audit:

* The Office of the President has not taken adequate action to ensure that campuses have the guidance
and resources necessary to repatriate their collections in a timely manner.

* More than 30 years after the passage of NAGPRA, many campuses still have large collections of
Native American remains and cultural items because of their historical struggle to inventory and
repatriate these collections.

* Some campuses are still discovering remains and cultural items that are in their possession, and they
have used inconsistent approaches when repatriating their recently discovered items and consulting
with tribes.

* Even though CaINAGPRA creates specific requirements for tribal participation when campuses
inventory their collections, campuses used different processes to consult with tribes in this area.



e Not all campuses have full-time repatriation coordinators with appropriate experience.

¢ In the absence of an established deadline for campuses to complete repatriation plans, which will
guide campus repatriation activity, none of the campuses the Auditor reviewed had done so.

e Although the Office of the President requires campuses to include detailed budgets in their
repatriation plans, it has not ensured that they dedicate adequate funding for timely repatriation.

e Additional flexibility in state law would better enable the nomination of appropriate members to the
Systemwide and Campus NAGPRA Committees.

III. KEY RECOMMENDATIONS

To address the key findings from the Auditor’s report, the following recommendations were made to the
University and the Legislature:

Legislature

e To ensure that the University continues its recent progress in returning remains and cultural items to tribes,
the Legislature should amend state law to require the University to periodically report its campuses’
progress towards completing repatriation.

e To ensure that campuses have adequate funding to fully repatriate their collections in a timely manner,
the Legislature should amend state law to require the Office of the President to provide sufficient funding
to support campuses’ repatriation efforts.

e To ensure that the Systemwide and Campus NAGPRA Committees have members with diverse
backgrounds, the Legislature should revise CalNAGPRA to allow individuals with more types of
educational backgrounds to qualify for committee membership.

University

e To ensure that Santa Barbara has identified all the items in its NAGPRA collection, the Office of the
President should monitor Santa Barbara’s efforts to review its collection and ensure that the campus
completes this process by July 2023.

e To ensure that campuses appropriately respond to any remains or cultural items they find in the future, the
Office of the President should issue guidance by February 2023 about how campuses should proactively
work with partner institutions to facilitate repatriation of those items.

e To ensure that its campuses comply with CaINAGPRA and appropriately consult with California tribes,
the Office of the President should immediately establish a uniform process that campuses must follow
when consulting with tribes about the campuses’ inventories.

e To ensure that campuses provide appropriate resources and oversight to the administration of NAGPRA
and CalNAGPRA, the Oftice of the President should require campuses with more than 100 sets of remains
or cultural items to have full-time repatriation coordinators by July 2023.

e To ensure that campuses fully repatriate their collections in a timely and consistent manner, the Office of
the President should require the campuses to complete and submit detailed repatriation plans by February



2023 for review and approval by the campus NAGPRA committees and review by the systemwide
NAGPRA committee. The repatriation plans should include a detailed budget. Until such time that the
Legislature requires the Office of the President to provide funding to support campus repatriation efforts,
the Office of the President should ensure that campuses identify adequate funding sources in their detailed
budgets.

The University agreed with the Auditor’s recommendations and indicated that it would implement them to
improve its policies and procedures. The full November 2022 audit may be found in Exhibit 1.
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Native American
Graves Protection and
Repatriation Act

Despite Some Recent Improvements, the
University of California Has Not Yet Taken
Adequate Action to Ensure Its Timely Return of
Native American Remains and Cultural Items

November 2022




CALIFORNIA STATE AUDITOR
621 Capitol Mall, Suite 1200 | Sacramento | CA | 95814

916.445.0255 | TTY 916.445.0033

For complaints of state employee misconduct,
contact us through the Whistleblower Hotline:

1.800.952.5665

Don’t want to miss any of our reports? Subscribe to our email list at auditor,ca,gov

For questions regarding the contents of this report, please contact our Public Affairs Office at 916.445.0255

This report is also available online at www.auditor.cagov | Alternative format reports available upon request | Permission is granted to reproduce reports


http://www.auditor.ca.gov
http://www.auditor.ca.gov

Michael S. Tilden Acting State Auditor

November 17, 2022
2021-047

The Governor of California
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 95814

Dear Governor and Legislative [.eaders:

As required by Health and Safety Code section 8028, my office conducted its second audit of the
University of California’s (university) compliance with the federal Native American Graves Protection
and Repatriation Act of 1990 (NAGPRA) and its 2001 California counterpart, CaINAGPRA. These
acts establish requirements for the repatriation of Native American human remains and cultural
items (remains and cultural items) to tribes by government agencies and museums—which include
the university’s campuses—that maintain collections of remains and cultural items. This report
concludes that, although the university has made improvements since my office’s 2020 audit, it must
still take additional action to ensure the timely return of Native American remains and cultural items.

We reviewed the university’s campuses at Berkeley, Riverside, Santa Barbara, and San Diego and
found they continue to maintain large collections and that some have yet to completely review
all the remains and cultural items in their control. Because of the size of some of these campuses’
collections, they will likely not fully repatriate their collections for at least a decade. In fact, the
university’s Office of the President has not yet ensured that campuses have the guidance necessary
to return their collections in a timely and consistent manner. Although some campuses, such as
Berkeley, have made recent progress in repatriating their collections, both Riverside and San Diego
recently discovered large collections of remains and cultural items of which they were previously
unaware. Because the Office of the President has not ensured consistency in how campuses
respond to newly discovered collections, tribes have reported having different experiences
when working with campuses to reclaim their ancestors, which created an unnecessary level of
frustration and complexity for those tribes.

Additionally, the Office of the President has not ensured that campuses prioritize completing
their repatriation implementation plans. Since July 2020, the Office of the President has required
campuses to create these plans, but it did not set a deadline for their completion. In the absence
of a deadline, the four campuses we reviewed have yet to complete them as of mid-October 2022.
Finally, campuses have not formally committed to providing long-term, sustainable funding for
their repatriation-related activities. Nor has the Office of the President dedicated funds beyond
fiscal year 2022-23 to support campuses’ repatriation activities. Because of the uncertainty
surrounding the funding necessary to support campuses’ repatriation efforts, we believe this
approach is shortsighted and may undermine recent efforts by the university to further repatriation.

Respectfully submitted,
W %———
MICHAEL S. TILDEN, CPA

Acting California State Auditor

621 Capitol Mall, Suite 1200 | Sacramento, CA 95814 | 916.445.0255 | 916.327.0019 fax | www.auditor.ca.gov
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Selected Abbreviations Used in This Report

Board of Regents

NAGPRA

NAHC

Office of the President
remains and cultural items

university

Regents of the University of California

Native American Graves Protection and Repatriation Act
California Native American Heritage Commission
University of California Office of the President

Native American human remains and cultural items

University of California







Summary

Results in Brief

The 1990 federal Native American Graves Protection and
Repatriation Act NAGPRA) and its 2001 California counterpart
(CaNAGPRA) establish requirements for the protection

of Native American graves and the treatment and return of
Native American human remains and cultural items (remains and
cultural items) from the collections of government agencies and
museums. In California, the University of California (university)
has historically maintained a significant collection of hundreds of
thousands of remains and cultural items. NAGPRA prescribes a
process for entities with such collections to repatriate, or return,
them to tribes that can demonstrate a relationship to them. Once
entities return remains, some tribes may choose to rebury them
because those tribes believe that the spirits of their ancestors
cannot rest until they are properly buried.

In 2020 our office published an audit report of the university’s
compliance with NAGPRA and CaINAGPRA. The report found
that the university’s Office of the President (Office of the President)
had established inadequate policies and oversight that had resulted
in inconsistent practices for returning such remains and cultural
items to tribes.! The report included four recommendations for
improving the university’s NAGPRA implementation efforts, which
the Office of the President has since implemented. Nonetheless,
more than go years after the passage of NAGPRA, the university
has not adequately prioritized returning its collection to tribes. We
reviewed four of the university’s campuses for this audit—Berkeley,
Riverside, Santa Barbara, and San Diego—and found that they
continue to maintain large collections and that some campuses have
yet to completely review all the remains and cultural items in their
control. Given the size of some of these collections, returning all
their remains and cultural items to tribes will likely take at least a
decade of sustained effort.

We are particularly concerned that the Office of the President has
not yet taken adequate action to ensure that campuses have the
guidance necessary to repatriate their collections in a timely and
consistent manner. For example, both Riverside and San Diego
recently discovered large collections of remains and cultural
items—some of which were stored inappropriately—that they
had not previously reported. However, the Office of the President
has not ensured consistency in how campuses respond to newly

1 Native American Graves Protection and Repatriation Act: The University of California Is Not Adequately
Overseeing Its Return of Native American Remains and Artifacts, Report 2019-047, June 2020.
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Audit Highlights ...

Our audit of the University of California’s
compliance with NAGPRA and CalNAGPRA
found that the four campuses we reviewed
andthe university’s Office of the President
have still not taken sufficient action to return
totribes their Native American human
remains and cultural items:

» Campuses have not satisfactorily prioritized
inventorying and returning their collections
totribes.

» The Office ofthe President has not provided
the guidance necessary for campuses to
repatriate their collections in a consistent
andtimely manner.

» Campuses have not initiated consultation
with tribes, as CalNAGPRA requires.

» It will likely take at least a decade of
sustained effort to affiliate and repatriate
all items in these sizable collections.

We reached similar conclusions in our

2020 audit, which reported that the Office

of the President had established inadequate
policies for and oversight of campuses’ return
of remains and cultural items.

1
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Recommendations

The following are the recommendations we made as a result of our audit.
Descriptions of the findings and conclusions that led to these recommendations can
be found in the Audit Results section of this report.

Legislature

To ensure that the university continues its recent progress in returning remains and
cultural items to tribes, the Legislature should amend state law to require the university
to periodically report its campuses’ progress towards completing repatriation.

To ensure that campuses have adequate funding to fully repatriate their collections in
a timely manner, the Legislature should amend state law to require the Office of the
President to provide sufficient funding to support campuses’ repatriation efforts.

To ensure that the systemwide and campus NAGPRA committees have members with
diverse backgrounds, the Legislature should revise CaINAGPRA to allow individuals
with more types of educational backgrounds to qualify for committee membership.

University

To ensure that Santa Barbara has identified all the items in its NAGPRA collection,
the Office of the President should monitor Santa Barbara’s efforts to review its
collection and ensure that the campus completes this process by July 2023.

To ensure that campuses appropriately respond to any remains or cultural items they
find in the future, the Office of the President should issue guidance by February 2023
about how campuses should proactively work with partner institutions to facilitate
repatriation of those items.

To ensure that its campuses comply with CaINAGPRA and appropriately consult
with California tribes, the Office of the President should immediately establish a
uniform process that campuses must follow when consulting with tribes about the
campuses’ inventories.

To ensure that campuses provide appropriate resources and oversight to the
administration of NAGPRA and CalNAGPRA, the Office of the President should
require campuses with more than 100 sets of remains or cultural items to have
full-time repatriation coordinators by July 2023.

To ensure that campuses fully repatriate their collections in a timely and consistent
manner, the Office of the President should require the campuses to complete and
submit detailed repatriation plans by February 2023 for review and approval by the
campus NAGPRA committees and review by the systemwide NAGPRA committee.
The repatriation plans should include a detailed budget.
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Introduction

Background

The U.S. Congress passed the Native American
Graves Protection and Repatriation Act (NAGPRA)
in 1990 to protect Native American gravesites and
to create a process by which Native American Types of remains and cultural items subject to NAGPRA:
tribes with ancestral, cultural, or geographic links

to human remains and cultural items (remains

and cultural items) can request their return from
government agencies and museums. The entities’
control of these remains and cultural items has often

Summary of Key NAGPRA Terms

+ Human Remains—Physical remains, including bones, of
people of Native American ancestry.

« Funerary Objects—Objects such as stones and beads
placed with or near remains as part of a death rite

. or ceremony.
stemmed from past archeological research on lands ¥
historically occupied by Native American tribes. » Sacred Objects and Objects of Cultural Patrimony—
In other instances, remains and cultural items have Ceremonial objects or items such as prayer sticks or animal
been excavated during construction projects.2 The skins that have ongoing cultural importance to tribes.
text box describes the types of remains and cultural Types of actions in the repatriation process:

items and actions that NAGPRA covers. NAGPRA
applies to tribes that are recognized by the U.S.
Department of the Interior, which is responsible
for identifying tribes that are eligible to receive « Repatriation—Returning remains or cultural items to the
services from the federal government.? More than affiliated tribe.

30 years after the passage of NAGPRA, entities— Source: Federal law.

including the University of California (university)—

« Affiliation—Identifying remains or cultural items as
belonging to a federally recognized tribe.

continue to repatriate remains and cultural items to
Native American tribes.

NAGPRA Established a Process for Entities to Affiliate and Repatriate Remains and
Cultural Objects

During the 1990s, NAGPRA required entities, such as a university that had remains
and cultural items, to compile an inventory of specified items by certain dates.

The four campuses we reviewed for this audit—Berkeley, Riverside, Santa Barbara,
and San Diego—have historically had remains and cultural items subject to
NAGPRA. The campuses have generally maintained these in on-campus museums
or repositories that are not open to the public. To complete its NAGPRA-required
inventory, each university campus was responsible for consulting with all federally
recognized tribes that might have cultural or geographic links to the remains or
cultural items it controlled. NAGPRA required that each campus then evaluate

the information from this consultation, along with biological, archeological,

2 Since 2015 state and local public agencies that have principal responsibility over certain construction projects subject to
the California Environmental Quality Act must follow certain requirements when they discover Native American remains
and cultural items. Specifically, they are required to avoid damaging tribal cultural resources when feasible and to consult
with Native American tribes located in the area of a project about measures to preserve or mitigate impacts of the project.
This approach limits the addition of new items to collections of remains and cultural items at agencies.

3 NAGPRA also applies to Native Hawaiian organizations; however, our report focuses on Native American tribes.
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Audit Results

The Office of the President Has Not Prioritized Returning Remains and
Cultural Items to Tribes

Despite the university’s historical struggle to prioritize compliance with NAGPRA,
the Office of the President has not taken adequate action to ensure that campuses
have the guidance and resources necessary to repatriate their collections in a
timely manner. As Figure 2 shows, this inaction by the Office of the President has
contributed to delays in repatriation.

Figure 2

The Office of the President Has Not Prioritized the Return of Remains and Cultural Items to Tribes

« Collection sizes at some

Campuses were required to N campuses still remain large.

have inventoried their remains  --------------- D (2022 |- And campuses are discovering
remains and cultural items they

have not previously inventoried.

and certain cultural items.

Inaction by the Office of the President in two key areas has contributed to these problems ...

\

Setting Expectations Financial Support
_;2__1%_&> Did not issue guidance on searching for @ Has provided limited funds to campuses.
4 remains or cultural items until 2020. { "p
Has given no guidance on how to
W Has not required full-time o budget for future repatriation activities.
’L repatriation coordinators. o

Gave no deadline for campus
repatriation plans.

A\

it will take more than a decade before remains and cultural items are fully repatriated.

Without corrective action, the university risks that

Source: NAGPRA, university NAGPRA policy, interviews with the Office of the President, campus inventory data, and campus NAGPRA reports.
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Moreover, the Office of the President has not yet ensured that it consistently
prioritizes future NAGPRA efforts. As we discuss further in this section, the Office of
the President does not require campuses to hire full-time repatriation coordinators
even though the university’s NAGPRA policy specifies that these coordinators carry
primary responsibility for a campus’s compliance with the university’s NAGPRA
policy. As a result, some campuses with large NAGPRA collections have not hired
individuals full-time in this position.

Further, the university’s processes for ensuring that campuses allocate the funding
needed to successfully implement NAGPRA remain inadequate, and the Office of the
President has not committed to providing campuses with financial resources to fund
repatriation efforts after fiscal year 2022—23. Finally, the Office of the President has
not ensured that campuses prioritize completing their repatriation implementation
plans (repatriation plans), which identify the strategies the campuses will use

to facilitate proactive and timely repatriation. Until the Office of the President
demonstrates the leadership necessary in these areas, the university runs the risk of
repeating its historical mistakes and unnecessarily delaying the return of remains and
cultural items to tribes.

Campuses Have Historically Struggled to Inventory and Repatriate Their
NAGPRA Collections

More than 30 years after the passing of NAGPRA, many campuses still have

large collections of Native American remains and cultural items because of their
historical struggle to inventory and repatriate these collections. As Figure 3 shows,
among the campuses with remains and cultural items, only Davis and Los Angeles
have repatriated the majority of their NAGPRA collections.? In contrast, Berkeley,
Riverside, and San Diego continue to manage large collections. For example, Berkeley
excavated thousands of Native American remains and cultural items before NAGPRA
passed in 1990. As a result, the campus amassed a NAGPRA collection with hundreds
of thousands of items, a large portion of which it has yet to repatriate. Additionally,
although Santa Barbara repatriated hundreds of items in its NAGPRA collection in
October 2022, the size of its known collection is growing because the campus only
recently committed the resources necessary to review all of the remains and cultural
items in its control. For this reason, we lack assurance as to the size of Santa Barbara’s
NAGPRA collection, and we do not include that campus in Figure 3. Lastly, as we
describe in the next section, two of the campuses we reviewed—Riverside and

San Diego—have recently discovered large portions of their NAGPRA collections.
These discoveries are associated with researchers who, in some cases, chose to retain
the remains and cultural items to further their personal research instead of reporting
them to campus officials for return to the tribes to which they belong.

5 For adiscussion of the historical repatriation efforts of the Davis and Los Angeles campuses, see our previous report:
Native American Graves Protection and Repatriation Act: The University of California Is Not Adequately Overseeing Its Return of
Native American Remains and Artifacts, Report 2019-047, June 2020.



CALIFORNIA STATE AUDITOR
November 2022 | Report 2021-047

Campuses Have Used Different Approaches to Repatriating Their Recently
Discovered Collections

Although NAGPRA has been in effect for more than 30 years, some campuses are
still discovering remains and cultural items that are in their possession. Specifically,
Riverside and San Diego recently found large holdings of remains and cultural
items that they did not know about. These campuses state that they are responsible
for repatriating only a portion of these collections while other institutions are
responsible for the rest. Appendix A provides a description of how Riverside
discovered its one collection and how San Diego discovered its two collections.

According to the university's NAGPRA policy, once a campus discovers a previously
unknown collection, it must take steps to facilitate that collection's repatriation.
These discoveries may negatively affect campus relations with tribal communities as
each new discovery of remains and cultural items triggers campus outreach to tribes
for consultation, per university policy. Tribal members told us that this process can
be painful. In one case, a campus told us it found bone fragments of an ancestor
whose remains had already been repatriated. In these cases, tribal members told us
that some tribes will again need to rebury their ancestors. By being thorough in their
efforts to locate any unreported remains and cultural items, campuses can reduce the
number of times tribes must go through this process.

In the past, researchers from institutions sent portions of remains from their
collections to Riverside and San Diego for testing, generally to determine their

age. Riverside and San Diego told us that they had found some of these remains
inappropriately stored. Despite the relatively similar circumstances through which
these campuses found the remains, Riverside and San Diego initially used different
approaches to return them to agencies that had loaned the items to their researchers.
Specifically, Riverside told us it would not notify tribes when it transferred remains
or cultural items back to another institution that loaned the remains, instead relying
on that other institution to begin consultation and move forward with repatriation.
In contrast, San Diego communicated directly with both tribes and controlling
institutions. The campus began hosting monthly meetings with both groups

during which they could ask questions and help determine a timely approach for
repatriation. San Diego also offered to educate institutions unfamiliar with NAGPRA
and the consultation process.

Riverside explained that its NAGPRA committee recommended changes to
Riverside's process during a discussion in November 2021 on how to respond to new
discoveries. As a result, the campus stated that it now takes an approach similar to
San Diego's: it invites tribes and controlling institutions to a virtual meeting and
notifies tribes when it intends to physically transfer remains and cultural items to
the institution that made the loan. Both San Diego and Riverside intend to repatriate
remains and cultural items when those institutions do not respond to invitations to
proceed with repatriation or if they deny responsibility for repatriation.

Until recently, the Office ofthe President did notprovide guidance to campuses

on how to locate remains and cultural items and on how to address them iffound.
However, in response to CaINAGPRA, the Office of the President published an

15
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