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Director’s Message

November 14, 2005

The Governor’s Office of Planning and Research (OPR) is proud to announce the publication of
this November 2005 Supplement to the General Plan Guidelines. The 2005 Supplement (also
known as Tribal Consultation Guidelines) provides advisory guidance to cities and counties on
the process for consulting with Native American Indian tribes during the adoption or amendment
of local general plans or specific plans, in accordance with the statutory requirements of Senate
Bill 18 (Chapter 905, Statutes of 2004). It reflects recent changes to the California Public
Records Act which will facilitate this consultation process.

It is our hope that this 2005 Supplement will be useful not only to city and county planning staffs.
for implementing the provisions of SB 18, but also to local elected officials, planning
consultants, landowners, and tribal members who are involved in the general plan process.

In all of its work, OPR attempts to encourage more collaborative and comprehensive land use
planning at the local, regional, and statewide levels. These goals are consistent with the goals of
Senate Bill 18, which for the first time in the nation, requires cities and counties to consult with
Native American tribes when adopting and amending their general plans or specific plans.

The development of this 2005 Supplement would not have been possible without the advice and
assistance of many organizations and individuals, whose support OPR acknowledges and
appreciates. These organizations and individuals include the Native American Heritage
Commission and its staff, the members and representatives of numerous California Native
American tribes, many city and county governments, state agency representatives, professional
associations and academic institutions. We appreciate their assistance in preparing this 2005
Supplement, including participation at several meetings and public workshops.

OPR met the statutory deadline of March 1, 2005, to publish these guidelines by issuing interim
guidelines on March 1. In developing the interim guidelines, OPR consulted with a wide range of
stakeholders and experts. We consulted with city and county representatives (planners,
legislative staff and legal counsels); tribal representatives and associations; staff of the Native
American Heritage Commission (NAHC), including attendance at two NAHC commission
meetings; federal agencies with experience in tribal consultation; academic institutions; and
professional associations that deal with archaeological and cultural resource protection. In
addition, we consulted with numerous tribal liaisons within state government and sought the
input of the League of California Cities and the California State Association of Counties.




Based upon this consultation, OPR issued Draft Tribal Consultation Guidelines on February 22, -
2005 for public review and comment. OPR conducted a public workshop on February 25, 2005,
which was well attended and resulted in a produetive discussion of the process envisioned by SB
18, as well as many specific recommendations for improvements to the 2005 Supplement.

In response to requests from many parties for additional time to consult with OPR regarding the
2005 Supplement, OPR continued to reach out to stakeholders for an additional 45 days to ensure
that their interests were heard. Between March 1 and April 15, OPR held four meetings
throughout the State to receive additional comments. The meetings were held in Klamath,
Corning, Sonora, and Temecula. On April 15, OPR published the guidelines reflecting the
comments and concerns expressed at those four meetings, as well as written comments received
by OPR.

This November edition of the guidelines reflects recent changes to the Public Records Act that
exempt from public disclosure certain documents pertaining to Native American cultural places.

We hope that you will find this 2005 Supplement to be an informative guide and a useful tool in
the practice of local planning. I invite your suggestions on ways to improve OPR’s General
Plan Guidelines and this 2005 Supplement, as OPR continues to refine and update all of its
guidance to city and county planning agencies.

Sean Walsh
Director, OPR
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‘Part A
SB 18 Context and Basic Requirements

Sections I through III of the 2005 Supplement provide background information to familiarize
local government agencies with the intent of Senate Bill 18 (Burton, Chapter 905, Statutes of
2004) and the importance of protecting California Native American traditional tribal cultural
places. Local governments will be better prepared to enter into consultations with tribes if they
have a basic knowledge of tribal concerns and the value of cultural places to tribes. The key
provisions of SB 18 are also outlined in table and text form.,

1. Introduction

This 2005 Supplement to the 2003 General Plan Guidelines addresses the requirements of
SB 18, authored by Senator John Burton and signed into law by Governor Arnold
Schwarzenegger in September 2004. SB 18 requires local (city and county) governments to
consult with California Native American tribes to aid in the protection of traditional tribal
cultural places {“cultural places™) through local land use planning. SB 18 also requires the
Governor’s Office of Planning and Research (OPR) to include in the General Plan Guidelines
advice to local governments for how to conduct these consultations.

The intent of SB 18 is to provide California Native American tribes an opportunity to participate
in local land use decisions at an early planning stage, for the purpose of protecting, or mitigating
impacts to, cultural places. The purpose of involving tribes at these early planning stages is to
allow consideration of cultural places in the context of broad local land use policy, before ’
individual site-specific, project-level land use decisions are made by a local government.

SB 18 requires local governments to consult with tribes prior to making certain planning
decisions and to provide notice to fribes at certain key points in the planning process. These
consultation and notice requirements apply to adoption and amendment of both general plans
(defined in Government Code §65300 et seq.) and specific plans (defined in Government Code
§65450 et seq.). Although SB 18 does not specifically mention consultation or notice
requirements for adoption or amendment of specific plans, existing state planning law requires
local governments to use the same processes for adoption and amendment of specific plans as for
general plans (see Government Code §65453). Thercfore, where SB 18 requires consultation
and/or notice for a general plan adoption or amendment, the requirement extends also to a
specific plan adoption or amendment. Although the new law took effect on January 1, 2005,
several of its provisions regarding tribal consultation and notice did not take effect until March 1,
2005.

The General Plan Guidelines is an advisory document that explains California legal
requirements for general plans.' The General Plan Guidelines closely adheres to statute and
case law. It also relies upon commonly accepted principles of contemporary planning practice.

! California Government Code §65040.2
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When the words “shall” or “must” are used, they represent a statutory or other legal requirement.
“May” and “should” are used when there is no such requirement. The 2005 Supplement:

*» Provides background information regarding California Native American cultural places
and tribes.

¢ Qutlines the basic requirements of SB 18.

s Provides step-by-step guidance to local governments on how and when to consult with
tribes. '

e Offers advice to help local governments effectively engage in consultation with tribes.
* Provides information about preserving, or mitigating impacts to, cultural places.
¢ Discusses methods to protect confidentiality of information regarding cultural places.

o Presents ways of encouraging voluntary landowner involvement in the preservation of
cultural places.

II.  Background Information

The principal objective of SB 18 is to preserve and protect cultural places of California Native
Americans. SB 18 is unique in that it requires local governments to involve California Native
Americans in early stages of land use planning, extends to both public and private lands, and
includes both federally recognized and non-federally recognized tribes. This section provides an
overview of California Native American cultural places and California Native Americans.

California Native Amevican Cultural Places :
SB 18 refers to Public Resources Code §5097.9 and 5097.995 to define cultural places:

* Native American sanctified cemetery, place of worship, religious or cetemonial site, or
sacred shrine (Public Resources Code §5097.9).

» Native American historic, cultural, or sacred site, that is listed or may be eligible for listing
in the California Register of Historic Resources pursuant to Section 5024.1, including any
historic or prehistoric ruins, any burial ground, any archaeological or historic site (Public
Resources Code §5097.995).°

These definitions can be inclusive of a variety of places. Archaeological or historic sites may
include places of tribal habitation and activity, in addition to burial grounds or cemeteries. Some
examples are village sites and sites with evidence (artifacts) of economic, artistic, or other
cultural activity. Religious or ceremonial sites and sacred shrines may include places associated
with creation stories or other significant spiritual history, as well as modern day places of
worship. Collection or gathering sites are specific places where California Native Americans
access certain plants for food, medicine, clothing, ceremonial objects, basket making, and other

‘Ductoa draftiﬁg error, SB 18 contains multiple references to Public Resources Code (PRC) §5097.995 which is no
longer in existence. In 2004, PRC §5097.995 was amended and renumbered to PRC §5097.993 by Senate Bill 1264
gChapter 286). Local governments should refer to PRC §5097.993 when looking for PRC §5097.993,

Ihid.
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crafts and uses important to on-going cultural traditions and identities; these places may qualify
as religious or ceremonial sites as well as sites that are listed or eligible for listing in the
California Register of Historic Resources.

Native American cultural places are located throughout California because California Native
American people from hundreds of different tribes made these lands their home for thousands of
years. Due to the forced relocation of tribes by the Spanish, Mexicans, and Americans, most
tribes do not currently control or occupy the lands on which many of their cultural places are
located. As a result, California Native Americans have limited ability to maintain, protect, and
access many of their cultural places.

A number of federal and state laws have been enacted to preserve cultural resources and have
enabled some Native American tribes to promote the preservation and protection of their cultural
places. The National Historic Preservation Act (NHPA), which established historic preservation
as a national policy in 1966, includes a Section 106 review process that requires consultation to
mitigate damage to “historic properties” (defined per 36 CFR 800.16(1) as places that qualify for
the National Register of Historic Places), including Native American traditional cultural places
(TCPs, as described in National Register Bulletin 38) whenever any agency directs a project,
activity or program using any federal funds or requiring a federal permit, license or approval
(36CFR800.16). The National Environmental Policy Act (NEPA) requires every federal project
to include in an Environmental Impact Statement documentation of environmental concerns,
including effects on important historic, cultural, and natural aspects of our national heritage.
Presidential Executive Order 13007, "Indian Sacred Sites," ensures that federal agencies are as
responsive as possible to the concerns of Native American tribes regarding their cultural places.
The Archaeological Resources Protection Act (ARPA) makes desecration of Native American
cultural places on federal lands a felony. '

California state law includes a variety of provisions that promote the protection and preservation
of Native American cultural places. A number of these provisions address intentional
desecration or destruction of cultural places and define certain of such acts as misdemeanors or
felonies punishable by both fines and imprisonment. These include the Native American
Historic Resource Protection Act (PRC §5097.995-5097,996%), Public Resources Code §5097.99,
Penal Code §622.5 and Health and Safety Code §7050.5, §7052. Other provisions require
consideration of potential impacts of planned projects on cultural resources, which may include
Native American cultural places. Public Resources Code 5097.2 requires archacological surveys
to determine the potential impact that any major public works project on state land may have on
archacological resources. The California Environmental Quality Act (CEQA) requires project
lead agencies to con31der impacts, and potential mitigation of impacts, to unique archaeologlcal
and historical resources.” California Executive Order W-26-92 affirms that all state agencies
shall recognize and, to the extent possible, preserve and maintain the significant heritage
resources of the State. Public Resources Code §5097.9, which mandates noninterference of free
expression or exercise of Native American religion on public lands, promotes preservation of
certain Native American cultural places by ensuring tribal access to these places.

4 s
1bid.
> CEQA Statutes at Public Resources Code §21083.2-21084.1; CEQA Guidelines at 14 CCR 15064.5-15360.
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While these and other laws permit Native Americans to have some say in how impacts to cultural
places could be avoided or mitigated, the laws rarely result in Native American input at early
stages of land use planning. Generally, these laws provide protection only to those sites located
on public or Native American trust lands and address only the concerns of Native Americans
who belong to federally recognized tribes, with no official responsibility to non-federally
recognized tribes. The intent of SB 18 is to provide all California Native American tribes, as
identified by the NAHC, an opportunity to consult with local governments for the purpose of
preserving and protecting their cultural places.

California Native American Tribes

SB 18 uses the term, California Native American tribe, and defines this term as “a federally
recognized California Native American tribe or a non-federally recognized California Native -
American tribe that is on the contact list maintained by the Native American Heritage
Commission” (NAHC). “Federal recognition” is a legal distinction that applies to a tribe’s rights
to a government-to-government relationship with the federal government and eligibility for
federal programs. All California Native American tribes, whether officially recognized by the
federal government or not, represent distinct and independent governmental entities with specific
cultural beliefs and traditions and unique connections to areas of California that are their
ancestral homelands. SB 18 recognizes that protection of traditional tribal cultural places is
important to all tribes, whether federally recognized or not, and it provides all California Native
American tribes with the opportunity to participate in consultation with city and county
governments for this purpose. As used in this document, the term “tribe(s)” refers to a California
Native American tribe(s).

California has the largest number of tribes and the largest Native American population of any
state in the contiguous United States. California is home to 109 federally recognized tribes and
several dozen non-federally recognized tribes. According to a 2004 California Department of
Finance estimate, the Native American population in California is 383,197.

Tribal governments throughout California vary in organizational forms and size. Some tribes use
the government form established under the Indian Reorganization Act of 1934 (25CFR81) with
an adopted constitution and bylaws. Other tribes have adopted constitutions and bylaws that
incorporate traditional values in governing tribal affairs. Many tribal governments are comprised
of a decision making body of elected officials (tribal governing body) with an elected or
designated tribal leader. Some tribes use lineal descent as the means of identifying the tribe’s
leader. In general, tribal governing bodies and leaders serve for limited terms and are elected or
designated by members of the tribe. Tribal governments control tribal assets, laws/regulations,
membership, and land management decisions that affect the tribe.
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III. Basic Requirements of SB 18

This section provides a brief summary of the statutory requirements of SB 18. Latet sections of
the Supplement provide additional detail regarding these requirements and offer advice to local
governments on how to fulfill the notification and consultation requirements of SB 18. (Please
refer to Section IV and Section V of these guidelines for additional information regarding the
responsibilities outlined below.)

Responsibilities of OPR
Government Code §65040.2(g) requires the Governor’s Office of Planning and Research (OPR)
to amend the General Plan Guidelines to contain advice to local governments on the following:

¢ Consulting with tribes on the preservation of, or the mitigation of impacts to, cultural
places. :

s Procedures for identifying through the Native American Heritage Commission (NAHC)
the appropriate California Native American tribes with whom to consult.

» Procedures for continuing to protect the conﬁdentiélity of information concerning the
specific identity, location, character, and use of cultural places.

* Procedures to facilitate voluntary landowner participation to preserve and protect the
specific identity, location, character, and use of cultural places,

Responsibilities of Local Governments

SB 18 established responsibilities for local governments to contact, provide notice to, refer plans
to, and consult with tribes. The provisions of SB 18 apply only to city and county governments
and not to other public agencies. The following list briefly identifies the contact and notification
responsibilities of local governments, in sequential order of their occurrence.

¢ Prior to the adoption or any amendment of a general plan or specific plan, a local
government must notify the appropriate tribes (on the contact list maintained by the
NAHC) of the opportunity to conduct consultations for the purpose of preserving, or
mitigating impacts to, cultural places located on land within the local government’s
jurisdiction that is affected by the proposed plan adoption or amendment. Tribes have 90
days from the date on which they receive notification to request consultation, unless a
shorter timeframe has been agreed to by the tribe (Government Code §653 52.3).°

» Prior to the adoption or substantial amendment of a general plan or specific plan, a local
government must refer the proposed action to those tribes that are on the NAHC contact
list and have traditional lands located within the city or county’s jurisdiction. The referral
must allow a 45 day comment period (Government Code §65352). Notice must be sent

8 SB 18 added this new provision to state planning law. It applies to any amendment or adoption of a general plan
or specific plan, regardless of the type or nature of the amendment, Adoption or amendment of a local coastal
program by a city or county constitutes a general plan amendment.
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regardless of whether prior consultation has taken place. Such notice does not initiate a
new consultation process.’ '

» ILocal governments must send notice of a public hearing, at least 10 days prior to the
hearing, ‘%o tribes who have filed a written request for such notice (Government Code
§65092). .

Under SB 18, local governments must consult with tribes under two circumstances:

¢ On or after March 1, 2005, local governments must consult with tribes that have requested
consultation in accordance with Government Code §65352.3. The purpose of this
consultation is to preserve, or mitigate impacts to, cultural places that may be affected by a
general plan or specific plan amendment or adoption.

e On or afier March 1, 2005, local governments must consult with tribes before designating
open space, if the affected land contains a cultural place and if the affected tribe has
requested public notice under Government Code §65092. The purpose of this consultation
is to protect the identity of the cultural place and to develop treatment with appropriate
dignity of the cultural place in any corresponding management plan (Government Code
§65562.5).

Responsibilities of NAHC

The NAHC is charged with the responsibility to maintain a list of California Native American
tribes with whom local governments must consult or provide notices (as required in Government
Code §65352.3, §65352, and §65092). The criteria for defining “tribe” for the purpose of
inclusion on this list are the responsibility of the NAHC. The list of tribes, for the purposes of
notice and consultation, 1s distinct from the Most Likely Descendent (MLD) list that the NAHC
maintains. : '

Upon request, the NAHC will provide local governments with a written contact list of tribes with
traditional lands or cultural places located within a city’s or county’s jurisdiction. These are the
tribes that a local government must contact, for purposes of consultation, prior to adoption or
amendment of a general plan or specific plan, The NAFC will identify the tribes that must be
contacted, based on NAHC’s understanding of where traditional lands are located within the
State.

For more information on the NAHC’s roles and responsibilities, contact the NAHC. (See also
Part F: Additional Resources)

7 Government Code §65352 was amended by SB 18 to include tribes among the entities to whom the proposed
action must be referred. The term “substantial amendment™ has been in the statute for many years and was not
modified by SB 18.

¥ Government Code §65092 was modified by SB 18 to include certain tribes as “persons” that are eligible to request
and receive notices of public hearing. “Person” now includes a California Native American tribe that is on the
contact list maintained by the NAHC,
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Other Elements of SB 18

In addition to the notice and consultation requirements outlined above, SB 18 amended
Government Code §65560 to allow the protection of cultural places in the open space element of
the general plan. (See Section X.) Open space is land designated in the city or county open
space element of the general plan for one or more of a variety of potential purposes, including
protection of cultural places.

SB 18 also amended Civil Code §815.3 and adds California Native American tribes to the list of
entitics that can acquire and hold conservation easements. Tribes on the contact list maintained
by the NAHC now have the ability to acquire, on terms mutually satisfactory to the tribe and the
landowner, conservation easements for the purpose of protecting their cultural places. (See
Section IX)
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Process Overview: General Plan or Specific Plan Adoption or Amendment

As discussed above, SB 18 establishes responsibilities for local government to contact, refer plans to, and consult with tribes. The
following table provides an overview of SB 18 requirements related to the adoption or amendment of a general plan or specific plan.

All statutory references are to the Government Code (GC).

Overview of SB 18 Consultation and Notice Requirements

- OPR Guidelines (GDL) Settion

S RESRADUR e L _and Statutory Reference
Adoption or amendment of any general plan (GP) or specific plan (SP) is proposed on or after GDL Section TV
March 1, 2005. ' GC §65352.3(2)(1)
Local government sends proposal information to NAHC and requests contact information for GDL Section IV
tribes with traditional lands or places located within the geographical areas affected by the GC §65352.3(a)(2)
proposed changes.

NAHC provides tribal contact information. . GDL Section IV
~ OPR recommends that NAHC provide written information as soon as possible but no later than

30 days after receiving a local government’s request
Local government contacts tribe(s) identified by NAHC and notifies them of the opportunity to
consult. o GDL Section IV
— Pursuant to Government Code §65352.3, local government must consult with tribes on the

NAHC contact list.

Tribe(s) responds to a local government notice within 90 days, indicating whether or not they want GDL Section IV

to consult with the local government. _ .

— Consultation does not begin until/unless a tribe requests it within 90 days of receiving a notice
of the opportunity to consult.

— Tribes can agree to a shorter timeframe (less than 90 days) to request consultation.

GC §65352.3(2)(2)

10

03/01/05
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Identifying Tribes through the NAHC

Once a local government or private applicant initiates a proposal to adopt or amend a general
plan or specific plan, the local government must send a written request to the NAHC asking for a
list of tribes with whom to consult. OPR recommends that the written request be sent to the
NAHC as soon as possible. Local governments should consider the following points when
submitting a request to the NAHC:

o All written requests should be sent to the NAHC via certified mail or by fax.

e Requests to the NAHC should include the specific location of the area that is subject to the
proposed action, preferably with a map clearly showing the area of land involved.

e Requests should clearly state that the local government is seeking information about tribes
that are on the “SB 18 Consultation List.”

e Contact information for the NAHC:

Native American Heritage Commission
915 Capitol Mall, Room 364
Sacramento, CA 95814

Phone: 916-653-4082

Fax: 916-657-5390
http://www.nahc.ca.gov

A sample form for submitting a request to the NAHC is provided in Exhibit A. The tribal
consultation list request form is also available on the NAHC website.

The NAHC will provide local governments with a written contact list of tribes with traditional
lands or cultural places located within the local government’s jurisdiction. For each listed tribe,
the NAHC will provide the tribal representative’s name, name of tribe, address, and phone
number (if available, fax and email address). Although there is no statutory deadline for NAHC
to respond to the local government, OPR recommends that the NAHC provide written contact
information as soon as possible but no later than 30 days after receiving a written request from
the local government.

Contacting Tribes Pursuant to Government Code §65352.3

Once a tribal contact list is received from the NAHC, local governments must contact the
appropriate tribe(s) and invite them to participate in consultation. OPR suggests that local
governments contact tribes as soon as possible upon receiving the tribal contact list. While the
statute does not specify by what means tribe(s) should be contacted, OPR suggests that local
governments send a written notice by certified mail with return receipt requested. Sending a
written notice does not preclude a local government from also contacting the tribe by telephone,
FAX, or e-mail.

Notices should be concise, clear, and informative so that tribes understand what they are
receiving. Try to avoid using a standard public notice format to invite a tribe to consult, as most
public notices do not contain sufficient information about the proposed action to enable a tribe to

13
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PartD

Preservation, Mitigation, Confidentiality, and Landowner
Participation

Sections VII through IX provide advice to local governments for considering issues such as
appropriate means to preserve, or mitigate impacts to, cultural places; methods to protect the
confidentiality of cultural places; and ways to encourage the participation of landowners in
voluntary preservation efforts.

VILI. Preservation of, or Mitigation of Impacts to, Cultural Places

Government Code §65352.3 requires local governments to conduct consultations with tribes
{when requested) for the purpose of “preserving or mitigating impacts” to California Native
American cultural places. In the course of adopting or amending a general plan or specific plan,
local governments may be informed of the existence of a cultural place within the affected area.
Should a tribe request consultation to discuss any impacts to the cultural place, local
governments should consider a variety of factors when participating in the consultations,
including: the history and importance of the cultural place, the adverse impact the local
government action may have on the cultural place, options for preserving the cultural place, and
options for mitigating impacts of the proposal to the cultural place.

When participating in consultations, it is important that local governments consider that, because
of philosophical differences, mitigation will not always be viewed as an appropriate option to
protect cultural, and often irreplaceable, places. Many tribes may determine that impacts to a
cultural place cannot be mitigated; that the only appropriate treatment may be to preserve the
cultural place without impact to its physical or spiritual integrity. Of course, this is not to say

that tribes will not engage in discussions regarding mitigation of impacts to their cultural places,
but local governments should consider the vastly different perspectives that tribes may have.
What a local government may consider to be acceptable treatment under current environmental,
land use, and cultural resource protection laws, may not be considered by a tribe to be acceptable -
treatment for a sacred or religious place.

The following is a discussion of preservation and mitigation, as mentioned in Government Code
§65352.3. Local governments should check with their legal counsels to identify any other legal
obligations to preserve or mitigate impacts to Natlve American cultural resources.

What are Preservation and Mitigation?

Preservation is the conscious act of avoiding or protecting a cultural place from adverse impacts
including loss or harm. Mitigation, on the other hand, is the act 6f moderating the adverse
impacts that general plan or specific plan adoption or amendment may have on a cultural place.
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