NATIVE AMERICAN HERITAGE COMMISSION

MEMORANDUM
January 10, 2017
To: Native American Heritage Commission Members
From: Terrie L. Robiﬁ_son, General Counsel ’(”-/
CcC: Cynthia Gomez, Executive Secretary
Re: Action Item: Authorization to Propose Regulations for General

Provisions, the Treatment and Disposition of Native American
Human Remains, and the Most Likely Descendants Identification.
Process and Commence the Formal Rulemaking Process

INTRODUCTION

The Most Likely Descendants Regulations Subcommittee (MLD Subcommitiee)
of Vice Chairwoman Laura Miranda and Commissioner Julie Tumamait-Stenslie -
has reviewed the attached draft proposed regulations that would provide géneral
provisions to implement, interpret and make specific statutes relating to the
treatment and disposition of Native American human remains. The Native
American Heritage Commission (NAHIC) implements afl or part of Health and
Safety Code section 7050.5, Public Resources Code section 5097.94, subdivision
{(k), and Public Resources Code section 5097.98 regarding the Most Likely
Descendants identification process and the treatment and disposition of Native
American human remains. The action requested of the Commission is for the
Commission to authorize the Commission staff to:

1) Propose the draft regulations as currently provided or as amended by
the Commission in its January 20, 2017 meeting; and
2) Commence the formal rulemaking process for the eventual adoption of
the attached proposed regulations as currently provided or as amended
by the Commission in the January 20, 2017 Commission meeting,
~ including the drafting and publication of required rulemaking
documents. '

The MLD Subcommittee did not endorse the draft proposed regulations in -
their entirety. Instead, the MILLD Subcommitiee reviewed the NAHC staff draft
and public comments and offers these draft proposed regulations for consideration
by the Commission. The MLD Subcommittee has asked that certain provisions
be noted for purposes of greater discussion and consideration prior to
proposing the regulations and beginning the formal rulemaking process




becanse they represent a major change in the manner in which the
Commission has implemented Public Resounrces Code section 5097.98.

BACKGROUND AND PROCEDURE FOR ADOPTING THE MOST
LIKELY DESCENDANTS REGULATIONS

L. Background

The Native American Heritage Commission (NAHC or Commission) has had a
Most Likely Descendants Subcommittee (MLD Subcommittee) for many years to
consider problems with the Most Likely Descendants identification process. This
subcommittee began its work long before the Commission began considering
adopting regulations on this issue in 2014. At the direction of the Commission,
Commission staff held a series of pre-notice public hearings’ in 2015 to take
comments on the Most Likely Descendants identification process that would be
considered by the MILD Subcommittee and Commission staff in drafting proposed
regulations.

Since the beginning of 2016, the NAHC staff members have worked to drafi
proposed regulations for consideration by the MLD Subcommittee by holding staff
meetings, reviewing several drafls, and sharing the staff’s considerable
institutional knowledge about the Most Likely Descendants (MLD) identification
process, public comments, and recurring problems. Beginning in August of 2016,
the MLD Subcommitiee received a draft of the proposed regulations from the
General Counsel and, over several months, reviewed and revised multiple drafts of
the proposed regulations. The MLD Subcommittee agreed to refer these drafi
proposed regulations to the entire Commission for discussion and a decision as to
whether to propose the regulations through the formal rulemaking process for
firture adoption,

If the Commission approves the draft proposed regulations as provided or as
amended, Commission staff will draft the additional required rulemaking
documents, including the Notice of Proposed Action, Initial Statement of Reasons,
and Economic Impact Assessment/Analysis, and initiate the mlemaking process in
accordance with the proposed rulemaking schedule approved by the Commission
at its October 20, 2016 meeting.

1 These pre-notice public hearings were held in Rocklin, Brooks, Temecula, Redding,
Rohnert Park, Sacramento, Santa Ynez, and San Diego.




11. Procedure and Proposed Schedule for Adopting the Most Likely
Descendants Repulations

If the Commission approves the draft proposed regulations at its January 20, 2017
meeting and authorizes the Commission staff to initiate the rulemaking process,
the following procedural steps will take place:

* Febroary 3,2017: Staff submits the proposed rulemaking package,
including the draft proposed regulations, to the Department of Finance for
fiscal impact assessment and approval of the fiscal impact statement,

* April 3, 2017: Staff submits the Notice of Proposed Action, proposed text
of the regulations, Initial Statement of Reasons, and Economic and Fiscal
Impact Statement to the Office of Administrative Law {(OAL) for
publication in the California Regulatory Notice Register.

* April 13, 2017: OAL publishes the Notice of Proposed Action in the
California Regulatory Notice Register. This begins the formal process of
adopting regulations, i.c., the “rulemaking process,” and the period for
public comment and fribal consultation.

o The period for public comment and tribal consultation begins,
Publication of the Notice of Proposed Action begins the period for
public comment on the proposed regulations. The Commission
decided on a 74-day public comment period, more than the
minimum 45-day public comment period.

* June 26, 2017: Public comment period ends.

* July 21, 2017; Public hearing. - |

» August 11, 2017: Publication of substantial changes to the proposed
regulations and beginning of the public comment period on those -
substantial changes. The Commission decided on a 28-day public
comment period, more than the minimum required 15-day public
cormment period. :

¢+ September 8, 2017: Public comment period ends. Tribal consuftation
period ends, _ '

¢ Qctober 20, 2017: Commission decides whether to adopt regulations.

» November 10, 2017: If regulations are adopted on October 20, 2017, the
rulemaking record is transmitted to the Office of Administrative Law,
which has 30 days to review the record. Regulations usually take effect on

a quarterly basis after approval by the Office of Administrative Law and
submission to the Secretary of State.




L.

DISCUSSION

Problems with the Most Likely Descendants Identification Process and
the Treatment and Disposition of Native American Human Remains

NAHC Staff and the MLD Subcommittee reviewed public comments provided
prior, during and after the pre-notice public hearings on the MLD process, A
summary of the comments received, and the mumber of people or organizations
who commented on the same issues, is provided. The most commonly cited
problems included: ' '

* TLack of understanding of the MLD identification process; lack of
written guidelines outlining the roles and respons1b1htxes of MLDs and a
lack of a code of ethics for MLDs.

* The identification of individuals as MLDs on equal footing with Tribes;

* Confidentiality during the process of conferring with landowners

. regarding the treatment and disposition of Native American human
remains.

Additional problems identified by staff inchided but were not limited to:

L]

Reinterment of remains by landowners who have assumed that MLDs were
not or could not be identified;

Protection of Native American burial sites and remains penchng the
identification of MLDs; '

Ensuring compliance by landowners with the provisions of subdivision (¢)
of Public Resources Code section 5097.98 when Native Ametican remains
are reinterred on the landowner’s property; _

The lack of a procedure for mediating disputes between MLDs and
landowners pursuant to Public Resources Code section 5097.94,
subdivision (k);

The lack of definition of crucial terms in Public Resources Code section
5097.98 such as “appropriate dignity,” among others;

Disinterment of Native American human remains previously reinterred on a
landowner’s property; and

Maintaining confidential the location of Native American burials pending
identification of the MLDs in order to protect the burials from vandalism.

Given that terms in Public Resources Code section 5097.98 needed to be defined,
staff reviewed other statutes that the Commission implements and/or enforces and
determined that definitions should be proposed for all of the statuies the
Commission implements and/or enforces. In the future, Commission Staff will




provide draft proposed regulations for the Commission’s consideration regarding
Commission officers and meetings, the SB 18 tribal consultation list, the Sacred .
Lands Inventory, investigations and public hearings under Public Resources Code
sections 5097.94, subdivision (g) and 5097.97, and the California Native
American Graves Protection and Repatriation Act (CalNAGPRA), among others,

II. Provisions Meriting Greater Consideration

The MLD Subcommittee asked that the following provisions of the draft proposed
regulations be identified for greater discussion and consideration because of the
impact they could have on how the Commission has previously implemented
Public Resources Code section 5097.98,

A. Chapter 3, Article 2, Section 29214: Inclusion on the Most Likely
Descendants List :

The MLD Subcommittee offers for the Commission’s consideration naming
Tribes or consortia of Tribes, and not individuals, as Most Likely Descendants and
including only Tribes on the Most Likely Descendarits list. The reason for
offering this controversial proposal is based in the legislative history. of the statute
that created the MLI) identification process.

The statute that created the MLD process, SB 297 (Garamendi, Chapter 1492,
Statutes of 1982) was enacted following the Third District Court of Appeal’s
decision in Wana the Bear v. Community Construction, Inc., (1982) 128
Cal.App.3d 536. In Wana the Bear, the Third District Court of Appeal hetd that
ancient Native American burials were not protected as public cemeteries under th
laws applicable to cemeteries. As such, a separate statute and process were '
necessary to protect ancient Native American human remains and associated items
from destruction and theft. The legislative committee reports and versions of the
SB 297 are consistent in providing that recommendations on the treatment and
disposition of Native American human remains are to be made by multiple
descendants rather than any one single descendant.

Attached are some of the legislative analyses of SB 297 that show the consistent
reference to multiple descendants as opposed to an individual descendant for
purposes of making recommendations as to the treatment and disposition of Native
American human remains,




B. Chapter 3, Article 8, Section 29226: Most Likely Descendants and
Authorized Representatives Code of Bthics :

Section 29226 provides a Code of Ethics for Most Likely Descendants and their
Authorized Representatives to follow, Subdivision (a) provides that Most Likely
Descendants shall not;

have a financial interest in the treatment and disposition of the Native
American human remaing and/or associated items for which the Most
Likely Descendants have been identified as Most Likely Descendants. Most
Likely Descendants and their authorized representatives shall not serve as
paid archaeological or cultural resources monitors for projects where the
remains for which the Most Likely Descendants have been identified were
discovered.

~ The intention of this provision is to preserve the integrity of the process of
determining the treatment and disposition of Native American human remains.
However, the unintended consequence of this provision could be that the people
most knowledgeable about the tribal cultural resources at a site and best able 1o
protect them could also be the tribe identified as the Most Likely Descendants,
Under this provision, the tribe could not serve as paid archaeological or cultural
resources monitors for a project for which it has been identified as the Most Likely
Descendants. The MLD Subcommittee recognizes the need and desire to preserve
the integrity of the process of determining the treatment and disposition of Native
American human remains. However, the MLD Subcommittee raises the issue that
project proponents could use this regulation as a means of avoiding paying tribal
cultural resources monitors for their work if their tribe is later identified as MLDs -
for the project on which the monitots are working.

C. Chapter 3, Article 8, Section 29277: Commissioner Involvement in
Conferrals or Mediations

Section 29227, subdivision (b), provides that a Commissioner should avoid, if
possible, participating in conferrals or mediations with landowners regarding the
treatment and disposition of Native American human remains and/or associated
items for which the Commissioner’s tribe or consortium to which the
Commissioner’s iribe belongs has been identified as Most Likely Descendants,

The purpose of this provision is to avoid any confusion as to whether a
Commissioner is acting in his or her capacity as a Commissioner when conferring
with landowners. However, the MI.D Subcommitiee raises for the Commission’s
congideration that the potential unintended consequence of this provision could be
that Commissioners will have to refrain from representing their tribes in conferrals




ot mediations with landowners despite the fact that their very profession involves
representing their tribes in such conferrals and mediations. The Commission wants -
and needs to attract potential candidates with expertise in cultural resources and
the laws protecting them, This limitation may cause many desirable candidates for -
appointment to the Commission to avoid applying for appointment because they
would be precluded from representing their tribes in conferrals and mediations
with landowners. : :

CONCLUSION
Attached please find the draft proposed regulations, a summary of public

comments received, legislative analyses of SB 297, and the proposed rulemaking
schedule.




Attachment A
Draft Proposed Regulations




NAHC Most Likely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting

CALIFORNIA CODE OF REGULATIONS, TITLE 14, NATURAL RESOURCES
Division 17, Native American Heritage Commission
CHAPTER 1. GENERAL PROVISIONS

Article 1 Purpose and Interpretation of Regulations

§29001 Purpose of Regulations

§ 29002 Interpretation of Regulations
§ 29003 Explanation of References

Article 2 Definitions

§ 29004 Appropriate Dignity - : ;x

§ 29005 Associated Jtems Q?s

§ 29006 Burial or Burial Site : ﬂ%%, f;

§ 29007 California Native American Trll;‘)%e_‘ o “*%:ﬁ?
§ 29008 Chairperson A %;é ,;é’»

§ 29009 Cultural Affiliation . Y,
- §29010 Culturally Appropriate Tre,'tment
§29011 Further and Future Subsurface ity
§ 29012 Generally Accepted Cliftural tr
§29013 Landowner % e, B4
§ 29014 Most Likel ' Dese -

§ 29015
§29016
§29017
§29018 Parhamentarlanf
§ 29019 Project

€ 29020 . Qualified Archaeologist
§ 29021 Reinterment

§ 29022 Sacred Lands Inventory

§29023 - Secretary

§ 29024 Traditional Tribal Territory

§ 29025 Traditionally and Culturally Affiliated
§ 29026 Vice Chairperson

S’

CHAPTERZ THE COMMISSION ~ RESERVED




NAHC Most Likely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting

CHAPTER 3 MOST LIKELY DESCENDANTS, NATIVE AMERICAN HUMAN REMAINS,

Article 1
§ 29201
- § 29202

§29203
§29204
§ 29205

§ 29206

§29207

§ 29208

§29219
§ 29210

§29211

§ 29212
§ 29213

Article 2

§29214

-nggmng

AND ASSOCIATED ITEMS

Procedures for Protecting Native American Human Remains
Pending Treatment and Disposition; Procedure for Identifying
Most Likely Descendants

Procedure for Protecting Native American Human Remains and

Assaociated Items Pending Conferral with the Most Likely Descendants
Emergency Removal of Native American Human Remains and
Associated Items Prior to Identification of or Conferral with the Most
Likely Descendants

Procedure for Identification of Most Likely Descendants

[dentificaiion of Most Likely Descendant@z»a Factors Considered
Rotation of Most Likely Descendants Jde tifications When More Than
One Tribe of the Same Cultural Affili ‘tiomSl;‘zjlres Traditional Tribal
Territories or Whe Tradltxonalﬂ‘n al Terrltanes Overlap; Tribal

; Different Cultural Affﬂlathﬁr@"lﬂﬂve O'Ver lapping Tnbal Territories

Most Likely Descendl nts Il -t:fﬁd}ﬁ’ﬁl"ons oha Prolect or Slte Basw,
ol

Overl_ppln OnéopMotesTr
Identlflcal:lon&far ei amsﬁﬁemterred ar Preserved in Place on_the

Authorized ReD'esentatwe(s] of Most Likely Descendants

Replacement of Most Likely Descendants’ Authorized

- Representative(s) Before Treatment angd Disposition of Remains

Death or Nonexistence of Most Likely Descendants After Reinterment
or Preservation in Place of Native American Remains on Landowner’s
Property

Authorized Representatives of Landowners

Notification of Most Likely Descendants [dentifications

Most Likely Descendants List

Indlusion on Most Likely Descendants List




NAHC Most Likely Descendants Subcommlttee

Proposed Draft Regulations for General Provisions and the Most Lilcely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting

§ 29215

§29216
§ 29217

Article 3
§ 29218

_ Article 4

§ 29219
§ 29220
§ 29221
§29222
Article 5
§ 29223
Article 6
§29224

Article 7

§ 29225

Prior [dentifications of Individuals as Most Likely Descendants for

Remains Reinterred or Preserved in Place on a Landowner’s Property;
Removal of Ind1v1duals from the Most Likely Descendants List

Removal from Most Likely Descendants List

Most Likely Descendants List Registration Form; Update of Contact
Mrm;

‘Most Likely Descendants’ Duties

Report of Treatment and Disposition

Conferral Between Most leely Descepdants and Landowners;
Mediation of Disputes Between Mosf.ilkely Descendants and
Landowners Pursuant to Public R‘é'%ouﬁ:es Code Section 5097.94,
Subdivision (k) rad B

Conhdéntla lity of Discussii % %
Application for Mediation E*’ ””‘
Mediation Procedure’?"“"

"\% W’ﬁ?‘”gﬂf

Reintermengof, \ afive Ameman Human Remains and Assomated
[tems oqgﬁ_%ndd Wner'siProperty

=7 'ib.

Reinterment oi‘N twe American IIuman Remains and Associated
Iterms on Landowner's Property

Repatriation of Native American Human Remains and Associated
Grave Goods to Most Likely Descendants; Preservation in Place

- Repatriation of Native American Human Remains to Most Likely

Descendants

Public Records Act Exemption from Disclosure of Native
American Burials

Confidentiality of Native American Burials




NAHC Most Lilely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting '

Article 8 Most Likely Descendants and Authorized Representatives dee
: - of Ethics; Commissioner Involvement in Conferrals or Mediations

§29226 Most Likely Descendants an_d Authorized Representatives Code of

Ethics
§29227 Commissioner Involvement in Conferrals or Mediations

The remainder of this page was intentionally left blank.




NAHC Most Likely Descendants Subcommittee
Proposed Draft Regulations for General Provisions and the Most Likely Descendants

Identification Process, Public Resources Code Section 5097.98
January 20, 2017 Commission Meeting
Article 1 Interpretation and Purp'ose of Regulations

§ 29001 Purpose of Regulations

The regulations of the Native American Heritage Commission (NAHC) implement
‘and interpret Government Code sections 65092, subdivision (b), 65351, subdivision
 (a)(1), 65352, 65352.3, subdivisions (a)(1) and (a}(2), 65352.4 and 65562.5; Health

and Safety Code section 7050.5; the California Native American Graves Protection

and Repatriation Act, Division 7, Part 2, Chapter 5 of the Health and Safety Code

(Health and Safety Code section 8010 et seq.); Division 5, Chapter 1.75 of the Public

Resources Code (Public Resources Code sections 5097.9 through 5097.991); the

Native American Historic Resource Protection Act, Division 5, Chapter 1.76 of the

Public Resources Code (Public Resources Code sections 5097.993 and 5097.994);

Sections 21073 and 21080.3.1 of the Public Resources Code; and as all of them as

they may be amended from time to time. No attempt hiés,been made to reproduce in
- these regulations all of the definitions, policies, andgther provisions found in these

Acts and statutes. Therefore, these regulatlons sh‘ﬁul gead together with these

Acts and statutes. .ﬁt ‘i

m‘g o

b2 %
Note: Authority cited: Sections 11152, ,1342 Zh’ié:Jvemment Code; Section
5097.94, Public Resources Code. Referet %é”b@S ctior;s §65092, 65351, 65352,
65352.3,65352.4,65562.5, Goverl%nentﬁ d S¢ttions 7050.5, 8010, 8011, 8012,
8013, 8014, 8015, 8016, 8017, 588019; :83)20 8021, 8029, 8030, Health and
Safety Code; Sections 5097.9, F 047.915
5097.96, 5097.97, 5097.98, 79}5097991 5097 993 5097 994 21073 and
21080.3.1, Public Resog{?es Cole,
*;? i
J

§29002 . Interpretatlon

These sections are adopted severally. If one or more of these sections is deemed
invalid, the remaining sections are intended to remain in effect,

Note: Anthority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 65092, 65351, 65352,
65352.3, 65352.4, 65562.5, Government Code; Sections 7050.5, 8010, 8011, 8012,
8013, 8014, 8015, 8016,8017, 8018,8019, 8020, 8021, 8029, 8030, Health and
Safety Code; Sections 5097.9,5097.91, 5097.92, 5097.93, 5097.94, 5097.95,
5097.96, 509797, 5097.98, 5097.99, 5097, 991 5097.993, 5097.994, 21073 and
21080.3.1, Public Resources Code.




NAHC Maost Likely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 509798

January 20, 2017 Commission Meeting

§ 29003 Explanation of References

References in these regulations to “Chapter __", “Subchapter___, “Article __"
Section ; and Paragraph (___)," denote subdivisions of these regulations.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 65092, 65351, 65352,
65352.3, 65352.4, 65562.5, Government Code; Sections 7050.5,8010,8011, 8012,
8013, 8014, 8015, 8016, 8017,8018, 8019, 8020, 8021, 8029, 8030, Health and
Safety Code; Sections 5097.9, 5097.91, 5097.92, 5097.93, 5097.94, 5097.95,
5097.96, 5097.97, 5097.98, 5097.99, 5097.991, 5097.993, 5097.994, 21073 and
21080.3.1, Public Resources Code. '

Article 2 Definitions ﬁ%
' : #9?“-];
§29004  Appropriate Dignity {
% ‘%%,, -

“Appropriate dignity” means a manner or stﬂatha%espec%s and accommodates the
cultural values, use and traditions of Mo,sj; leel y wlaescendants in the treatment and
disposition of Native American human rE aj S anﬂfdssocmted items for purposes of
reinterment pursuant to Public Resources%}ﬂ T fection 5097.98, subdivision (e).

%

Note: Authorlty cited: Sectmﬂ%@liS?, ;_;134-’2 Z, Government Code; Section
5097.94, Public Resources Q@t;le Reference- Section 65562.5, Government Code;
Sections 5097.9, 5097. 91% 5097‘99 3, [-;!,,u'bhc Resources Code.

R j
g

§ 29005 - Associated ftem&

“Associated [tems” means items found with or near Native American human
remains for which it can be reasonably concluded that they were intentionally
placed or buried with Native American human remains at the time of interment or
later as part of funerary practices, death rites or ceremonies. For purposes of .
Chapters 1.75 and 1.76 of the Public Resources Code, “Associated items” is
synonymous with “associated grave goods,” “assoclated grave artifacts,” “items
associated with the human remains,” “Native American artifacts taken from a Native
American grave or cairn,’ “items associated and buried with Native American human
remains,” and “items associated with Native American human burials.”




NAHC Most Likely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting '

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, 5097.99
and 5097.991, Public Resources Code,

§ 29006 ‘Burial or Burial Site

For purposes of these regulations, “burial” or “burial site” means, except for
cemeteries and graveyards protected under other existing law, a natural or
prepared physical location, whether originally below, on, or above the surface of the
earth, into which human remains were intentionally deposited as a part of the
funerary practices, death rites or ceremonies of Native American people, “Burial” or

~ “burial site” is synonymous with “grave” or “cairn” for.purposes of Section 5097.99
of the Public Resources Code. :

Note: Authority cited: Sections 11152, 11342.2, G_vﬁ%&ment Code; Section
5097.94, Public Resources Code. Reference: Sectiffs ‘h%g.% 5097.98, 5097.99,
Public Resources Code. i “«ggay
- 5 N :
St
§ 29007 California Native AmericanTitbe %
AW s

' B ¥

For purposes of Sections 65092 45351, 65352, 'g"SFBS 2.3, 65352.4 and 65562.5 of the

Government Code, Division 5, ﬁlh j tﬁs@%ﬁ%md 1.76 of the Public Resources Code,
" and Sections 21073 and 21@8@&31‘* ﬁ;$hgﬁublic Resources Code, “California Native
American Tribe” meangg NativéAméFitan tribe located in California that is on the
contact list maintained byithe Na”giwe American Heritage Commission for purposes
of Chapter 905 of the Statuf’é%;ﬁﬁ%ﬂﬂtk For purposes of Government Code section
65352.4, “Native American tibe” is synonymous with “California Native American
tribe.” '

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

. 5097.94, Public Resources Code. Reference: Sections 65092, 65351, 65352,
65352.3, 65352.4, 65562.5, Government Code; Sections 5097.92, 5097.94, 21073,
and 21080.3.1, Public Resources Code. :

§ 29008 Chairperson

“Chairperson” means the person elected by the members of the Native American
Heritage Commission to serve as chairperson of the Commission.




NAHC Most Likely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting

Noté: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.91 and 5097.94, Public
Resources Code,

§ 29009 Cultura] Affiliation

“Cultural affiliation” means a relationship of shared group identity that can be
reasonably traced historically or prehistorically between a present day California
Native American tribe or tribes and an identifiable earlier tribe or group that
occupied a particular area. Cultural affiliation is established when the
preponderance of evidence, based on geography, kinship, biology, archaeology,
anthropology, linguistics, folklore, oral tradition, historical evidence, or other
information or expert opinion, reasonably leads to a conclusion of shared group
identity between a present day California Native American tribe or tribes and a
identifiable earlier tribe or group that occupied a pargﬁ\ﬂar area.

Note: Authority cited: Sections 11152, 11342.2,, fdvernment Code; Section
5097.94, Public Rescurces Code. Reference: Seetlons ?%1%;94 21073,21080.3.1,
Public Resources Code. : ﬁ@%

ropriate 'l‘re atme ﬁf:%”’

el
“Culturally appropriate treatn'f"’int . means. étment of Native Amencan human
remains and associated itemse ons‘iétent Wlth the cultural values, traditions and use

of the Most Likely Desce_’_ndant uh;u ally appropriate treatment” may be
-._:-Q%the lte of the discovery of Native American human

§29010  Culturally Ap

ascertained from a review
remains utilizing cultural an R>a&r§'cl'1aeologlcal standards and information. For
purposes of Chapter 1.75 of Di¥ision 5 of the Public Resources Code, “culturally
appropriate treatment” is synonymous with “sensitive treatment and disposition.”

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.

§ 29011 Further and Future Subsurfaée Disturbance

“Further and future subsurface disturbance” means any below ground disturbance
within a reasonable distance of no less than six feet of Native American human
remains and /or associated items reinterred pursuant to subdivision {g) of Public
Resources Code section 5097.98.




NAHC Most Likely Descendants Subcommittee

Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resources Code Section 5097.98

January 20, 2017 Commission Meeting

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code,

§ 29012 Generally Accepted Cultural or Archaeological Standards or Practices

“Generally Accepted Cultural or Archaeological Standards or Practices” shall include,
but not be limited to, the following non-invasive standards or practices:

(a) No further excavation or disturbance of a site where Native American human
remains and/or associated items are discovered except as necessary to
protect the sitein accordance with Section 29201. .
(b) Standards or practices commonly used by qualified archaeologists to protect
archaeological sites as work has stopped frpr%%iﬁht, heat, wind, moisture,
. movement, erosion, friction or any physical ¢&n I-’%lct, theft, and vandalism
when no one is present to protect them;ﬁg% ’ %?5‘1
Note: Authority cited: Sections 11152, 1134@%ﬂ§%\1ernm§1t Code; Section
5097.94, Public Resources Code. Refer(;@%: Sech ns 5097.94, 5097.98, Public

g

"~ Resources Code. ' \ S -:-;5 »
S’E 7 e ..t._?
) E: %;
- §29013 Landowner ﬂ%‘%&%ﬁ"’%’?
iz-'- A

5 ':""-’?% 5 b 1 ' N .
“Landowner” means thed wner@glandf%n which Native American human remains
are discovered, reinterre Por pre’f‘gerved in place, '

o .
Note: Authority cited: Sectiont 11152, 11342.2, Government Code; Section .
5097.94, Public Resources Code. Relerence: Sections 5097.94, 5097.98, Public
Resources Code. _

§ 29014 Most Likely Descendants

“Most Likely Descendants” means a California Native American tribe or consortium
of California Native American tribes identified by the Executive Secretary or their
staff designee to most likely be the lineal descendants of the Native American
person or persons whose remains have been discovered, subsequently reinterred or
preserved in place. There may be more than one tribe identified as Most Likely
Descendants, and a tribe or consortium of tribes may serve as Most Likely
Descendants. :
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code. Reference: Sections 509794, 5097.98, Public
Resources Code. '

§ 29015 Multiple Native American Human Remains

‘Multiple Native American Human Remains” means the remains of more than one
Native American human, whether an inhumation or cremation, and in any state of
decomposition or skeletal completeness,

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 7050.5,
- Health and Safety Code; Section 5097.94, Public Resources Code. Reference:
Sections 5097.94, 5097.98, Public Resources Code.

A

" 4
: . . Y A
§ 29016 Native American Human Remains %6 &,

- ' N e
“Native American Human Remains” are hu a‘ﬁ"‘g;gﬁ%ins determined by a county
coroner pursuant to Health and Safety Gode seciion 7050.5 to be the remains of a
Native American. : % i, ) 4 ‘

. Priist TwoF

Note: Authority cited: Sections 1T 52, 11342.2, Government Code; Section
'5097.94, Public Resources Cod’é‘%%l@qﬁég% &g?Section 7050.5, Health and Safety

Code; Sections 5097.94, 509798, Piblic Resources Code,
fﬁ ’M&h o,

g

s U e

i B
i 5

Gy

§29017 Nond estrucf%%%;e%e

e

fhoval and Analysis

¥

“Nondestructive Removal and Analysis” means the removal and analysis of Native
American human remains without further damage, deterioration, or decomposition.

‘Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
. 5097.94, Public Resources Code, Reference: Sections 5097.94, 5097.98, Public
Resources Code.

- §290218  Parliamentarian -

“Parliamentarian” means the Commissioner appointed by the Commission
Chairperson to serve as Parliamentarian of the Commission and insure that
parliamentary procedures are followed during Commission meetings.

10
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.91, 5097.94, Public

. Resources Code.

§ 29019 Project

1]

~“For purposes of this Chapter, “Project” is synonymous with the definition of
“project” under Public Resources Code section 21065 and also means any ground-
disturbing activity that results in the inadvertent discovery of Native American
human remains,

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section '
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, 21065,
Public Resources Code, ' :

: | ;’ :%% k %’?%g
§29020 ualified Archaeologist g -

% -
“Qualified archaeologist” means an arc ggplogi?’?{ggistered with the Registry of
Professional Archaeologists who has exﬁgﬁé% e with an area and the tribes within

i
 thatarea in which he or she is pracicing & Gl%“a?%gilﬁgy.
P

Note: Authority cited: Sectlorﬁ%;ggzh%l;ﬂiz, Government Code; Section
5097.94, Public Resourc?&gélgig.%c. R (yenf:e: Sections 5097.94, 5097.98, Public

'%.‘,_

' y
Resources Code. A Y W
b
§ 29021 Reinterment #

“Reinterment” means the interment and reburial of previously disinterred human
remains.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, 5097.98, Puhlic Resources Code. Reference: Sections 5097.94, 5097.98,
Public Resources Code.

§ 29022 Sacred Lands Inventory

“Sacred Lands Inventory” means the inventory of places maintained by the

Commission pursuant to Public Resources Code section 5097.94, subdivision (a) of
special religious or social significance to Native Americans and known graves and

11
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cemeteries of Native Americans located on private land and the inventory
maintained by the Commission pursuant to Public Resources Code section 5097.96
of Native American sacred places located on public lands.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sectmns 5097.94, 5097.96, Public
Resources Code,

§ 29023 Secretary

“Secretary” means thé Commissioner elected by the members of the Native -
" American Heritage Commission to serve as Secretary of the Commission.

- Note: Authority cited: Sections 11152, 11342.2, Goveriiment Code; Sections -

" 5097.91, 5097.94, Public Resources Codle. Referen @%%S%Ectlons 5097.91,5097.94, ‘
Public Resources Code. gx

§ 29024 Traditionat Tribal Territogy

Wy, Y
- “Traditional tribal territory” means, the ge@ I"éphlc area historically or
prehistorically occupied by a Calrfb?ﬁla Natiye American tribe,

Note: Authority clted: ;}g Jgggs;l '?152 11342 2, Government Code; Section

5097.94, Public Resour Codé%Befgrénce Sections 5097.92, 5097.94, 21080.3.1,
Public Resources Code. ﬁ
i,

Q_,v

Rj

§ 29025 Traditionally and Culturally Affiliated

“Traditionally and culturally affiliated” means the affiliation between a present-day
California Native American tribe and a geographic area the tribe affirms it occupied
in when such residence can be reasonably traced, historically or prehistorically.
Traditional and cultural affiliation is not solely based on the history of residence of
any individual tribal member's ancestors but on the history of residence of the tribe
as a whole. _

§ 29026 Vice Chairperson

“Vice Chairperson” means the Commissioner elected by the members of the Native
American Heritage Commission to serve as Vice Chairperson of the Commission.

12
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.91, 5097.94, Public
Resources Code : ' '

CHAPTER 2 'THE COMMISSION -- RESERVED

The remainder of this page was intentionaily left blank.
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CHAPTER3 MOST LIKELY DESCENDANTS, NATIVE AMER[CAN HUMAN REMAINS,
AND ASSOCIATED ITEMS

Article 1 - Procedures for Protecting Native American Human Remains
' Pending Treatment and Disposition; Procedure for Identifying
Most Likely Descendants

§ 29201 Procedure for Protecting Native Amer'ican Human Remains and
- Assaciated Items Pending Conferral with Most Likely Descendants

Native American human remains and associated items that have been discovered or
unearthed shall be protected in situ prior to conferral with the Most Likely
Descendants by the landowner on whose property the remains and associated items
- were found, unless removal is necessary to prevent immediate damage to the

~ remains and associated items. In situ preservation shgtkinclude such feasible

" measures to protect the remains and associated itep#from light, heat, wind,
moisture, movement, erosion, friction or any phy; iaal é%’gtact theft and vandalism,
Removal if necessary, shall be completed by Hgsquajlﬁed argpaeologlst

Note: Authority cited: Sections 11152, 342 2 Qvemment Code; Section
5097.94, Public Resources Code. Referef d‘”‘?ﬁﬁectloné’ 5097.94, 5097.98, Public
Resources Code. : *“‘ o
. % |
D, ?} g
’,Lﬁ’f&{f«@mﬁ
§ 29202 Emergency Remaoy q; Native American Humgn Remains and
Assocmted_ﬂtg F;or'_ it IdPl‘ltlflCﬂthl’l of or Conferral with the Most
- Likely Desaéhdantgs
LV
(a) Generally speaking, Native American human remains and/or associated items
are to be left in place. If in sity preservation poses a serious risk of immediate
damage to Native American human remains and/or associated items prior to the
identification of or conferral with the Most Likely Descendants, the
determination whether the remains and/or associated items need to be removed
immediately shall be made by a qualified archaeologist. Removal, if necessary,
shall be completed by a qualified archaeologist at the landowner’s expense.
Circumstances necessitating removal shall be limited to unavoidable acts of
nature or unintentional acts including, but not limited to, flooding, ram, fire, and”
subterranean movement.

(b) In the event that removal of Native American human remains and/or associated
items is required to avoid immediate damage before the Most Likely
Descendants have been identified or have inspected the site where the remains

14
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and assoclated items were discovered, the remains and associated items shall be
removed, stored, and preserved carefully and respectfully in containers

appropriate for the respectfu] storage of human remains. The type, provenience
and state of the remains and associated items shall be documented by a qualified
archaeologist upon removal and, if reinterred where discovered, upon
reinterment, Storage and preservation of the remains and associated items shall
he without any destructive testing or analysis pending conferral with thé Most
Likely Descendants, and on-site, if possible, with appropriate security.

(c) In the event that removal of Native American human remains and/or associated
items is necessary in order to avoid immediate damage after the Most Likely
Descendants have inspected the site where the remains and associated itetns
were discovered but before the Most Likely Descendants have made &

- recommendation as to treatment and dlsposmon, he, remains and associated
~ jtems shall be removed and stored by a quahﬁedd*’ rchaeologzst in accordance
with paragraph (b) above y '-ﬁ‘ '

s

(d) Disinterred Native American human renﬁlﬁs ;ﬁ%li a]ways be kept with their ,
associated items in containers appropriate fg‘i“the storage of human remains in
accordance with paragraph (b) abové% “?’m *

é "“’5““”

Note: Authority cited: Sectlcns,ll’i@%ﬁ 11’§ 2 2, Government Code; Section

5097.94, Public Resources Codﬁ‘%?R fe "-r.gpcg SECthIlS 5097.94,5097.98, Pubhc

Resources Code.

§29203 Procedure fb%‘??;i%gﬂ‘%ﬁcation of Most Likely Descendants
Most Likely Descendants may be identified on an individual tribal basis, a rotational
basis, as joint Most Likely Descendants for the same project, or as tultiple Most

Likely Descendants for a single project that overlaps multiple traditional tribal
territories.

{a) Identification of Most Likely Descendants

Upon receiving notification of the discovery of Native American human remains
from a representative of a county coroner’s office in conformance with Health and
Safety Code section 7050.5, subdivision (c), the Executive Secrefary or their staff
designee, absent unforeseen difficulties, wil] attempt to identify the Most Likely
Descendants for the Native American(s) whose remains have been discovered
within two business days of the NAHC receiving the notification. [dentified Most
Likely Descendants will have two business days to accept or decline the
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identification. Most Likely Descendants identifications will be made only after a
county coroner has identified discovered remains as Native American.

(b) Confidentiality of Location of Native American Burials

In order to protect the immediate vicinity of Native American human remains from
damage or from disturbance by further development activity prior to conferral with
the Most Likely Descendants, the landowner.and the county coroner’s office shall
keep confidential the location of Native American human remains discovered on the
landowner’s property except as necessary to comply with Health and Safety Code
section 7050.5. The location of Native American human remains is exempt from

disclosure by the county coroner under Government Code sections 6254 (r) and
6254.10,

(c) Notice of Identification to the Most Likely Descen@angs and Landowner

The Executive Secretary or their staff designee wi ‘Iepr?vxge written notice of the
Most Likely Descendants identification to the Jdhdpwner Wis ithin one business day of
the Most Likely Descendants accepting the idettification. Only the tribal
chairperson, chief, president or captain j the tﬁﬁ%ﬁﬁentlﬁed as Most Likely
Descendants will be provided notice of th }'Eiﬁntxflcé on on behalf of the tribe
unless the tribe's governing body design g8 AN wrltmg an alternate and/or
adchtlonal recipient(s) to recew%ﬁﬁg’o‘tlce

- {d) Inability of the Executlyes ecre’ﬁgy ot T heir Staff Designee to Identify Most
Likely Descendant W

When the Executwe Secretari’r theu* staff designee is unable to 1dentlfy Most
Likely Descendaats for Natwe merican human remains, the Executive Secretary or
their staff designee will provide written notice of said inability to the landowner on
whose property Native American human remains were discovered. The inability of
the Executive Secretary or of their staff designee to identify Most Likely
Descendants shall not be presumed and acted upen pursuant to Public Resources
Code section 5097.98, subdivision (e) in the absence of written notification
pursuant {o this subsection.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code. Reference: Section 7050.5, Health and Safety
. Code; Sections 5097.94, 5097.98, Public Resources Code.
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§ 29204 Identification of Most Likely Descendants -- Factors Considered

(a) Identification of Most Likely Descendants

The identification of Most Likely Descendants by the Executive Secretary or their
staff designee is an approximate determination based on weighing evidence
supporting the likelihood that a California Native American tribe or tribes are the

Most Likely Descendants of the Native American or Native Americans whose
remains have been discovered. Such determinations will be made with the best
information on record with the Commission at the time the Executive Secretary or
his or her staff designee receives notice from a representative of a county coroner’s
office that Native American human remains have been inadvertently discovered.

(b) Factofs Considered When Identifying M{Jst Li]ftglg“y,a,Descendants :

The factors considered by the Executive Secretan %ﬁhen; staff designee when
- identifying Most Likely Descendants 1ncIuded;)ut are not l@xted to:
- 51 :,é
(i) - The geographic area of tribal tragltlonal aﬁ cultural affiliation, tribal
territory, known former tribal res ST 1tion oy #ribal rancheria, and/or tribal
traditional specific village logrationséx eresthe remains were discovered;
_(ii) Evidence supporting the jﬂ?@”ﬂhood 3 California Native American tribe’s
lineage to the indigenodsinhak l[;%}} of the geographic area of cultural
affiliation, tradltmnauig?bal 3 rltory, known former tribal reservation or
tribal rancheria, gi tribdl

_acﬁﬂonal specific villages where the remains were
found. Evidence Eh[ £ will be considered to prove a tribe’s lineage shall
include, but not be hrmtﬁgd to, the following:

A. Evidence of a California Native American tribe’s cultural affiliation with
the indigenous inhabitants of the area where the remains were found.
Such evidence shall be based on geography, kinship, biology, archaeology,
anthropology, linguistics, folkfore, oral tradition, historical evidence, or
other information or expert opinicn that reasonably lead to such a
conclusion.

'B. Genealogies, ethnographic studies, anthropological ot historical studies,
or other credible evidence tracing a California Native American tribe’s
genealogical lineage to the indigenous ancestors who occupied the
traditional tribal territory, known tribal reservation or tribal rancheria,
or traditional tribal village site where the remains were discovered;

C. The historical or prehistorical time period during the indigenous
ancestors to whom a California Native American tribe’s cultural affiliation
or genealogical lineage can be traced OCCllpled the area where the
remains were discovered;
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D. Tribal territory and cultural affiliation maps provided by California
Native American tribes, ethnographers, anthropologists, qualified
archaeologists, universities, colleges, academics with expertise in
California Native American studies, professmnal cartographers, or other
credible sources;

E. Primary sources of authority on California Native American tribes’
geographic areas of traditional and cultural affiliation, including, but not
limited to, Robert F. Heizer, The Handbook of North American Indians,
Volume 8 (Smithsonian Institution, 1978).

These factors are not listed in order of consideration or merit,
Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code. Reference: Sections 5097.94, 5097 94, Public
Resources Code.

§29205

Consortia

{a) When more than one Cal for% Nagfﬁ American tribe of the same cultural
affiliation can trace theft meige@;&q it fgenous ancestors who occupied the
same or overlapp raditional tribal territory where Native American
human remains aﬁ%ﬁc‘ﬁy&nﬁﬂhe identification of Most Likely Descendants
may be rotated am@pg theiitrlbes using a rotation list created by the
Executive Secretary of‘*ﬂl,elr staff designee for that purpose. Tribes can be
added or removed front'the rotation list at the discretion of the Executive
Secretary or their staff designee if subsequent evidence as provided for in

section 29204, subparagraph (if) supports the addition or removal of a tribe
from the rotation list.

(b) When two or more {alifornia Native American tribes of the same cultural
affiliation have formed a consortium for the purpose of making
recommendations regarding the treatment and disposition of Native
American human remains discovered in the traditional tribal territory of any
of the tribes in the consortium, the tribal consortium will be identified as
Most Likely Descendants on the same basis as individua! tribes as if the tribal
consortium members were one tribe and their individual traditional tribal
territories were one traditional tribal territory. Tribal consortia shall
provide the NAHC notice of the formation of, or dissolution of, a tribal
consortium and a list of the consortium member tribes. Each tribe in the
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consortium shall meet the requirements of subdivision (b) of section 29215,
A Notice of Formation of Tribal Consortium and sample notice of
authorization form is provided in Appendix A of these regulations.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94; Public Resources Code. Reference Sections 5097.94, 5097.98, Public
Resources Code.

§ 29206 Joint Most Likely Descendants Identifications When Tribes of
Different Cultural Affiliations Have Overlapping Tribal Territories

When more than one California Native American tribe with different cultural
affiliations could be identified as Most Likely Descendants for the remains of the
same Native American or Native Americans dlscoverggﬂg overlapping tribal
territories, they may be provxded the option to ser as ]omt Mast leely

tribes that do not decline to serve may serve the Most Lﬂgely Descendants.
o, f*@
1342, ZgGQvernment Code; Section
- "’é‘%}sﬁeﬁcné"ps 5097.94, 5097.98, Public
LW 4
‘,5"’ T
"ﬂ?{;\} Wﬂi‘? 7
BEEE ndhnts Iéﬁltiﬁcatmns on a Project or Site Basis;
st Lilely DéS¢endants Identifications for a Single Project
Over lap_pmg"'ueﬁ)ne oiMore Traditional Tribal Territories; Continuing
Identlﬁcatlons@gﬁemams Reinterred or Preserved in Place on the
Landowner’s Property

Note: Authorlty cited: Sectlons 11152,

(a) Most Likely Descendants are identified as such for Native American human
rernains discovered in the geographic area of a single project for which the
project proponent, person or entity causing the ground-disturbing activity
remains the same. [fthe remains are reinterred on the landowner's property
within the geographic area of a single project, the Most Likely Descendants’
remain so identified until the tribe or tribal consortium identified as Most Likely
Descendant ceases to exist or declines to serve pursuant to Section 29211.

{b) If Native American human remains are discovered in the same location at a later
date by virtue of a different project, different Most Likely Descendants may he
identified, .

(¢} For multiple discoveries of Native American human remains in the geographic
area of a single project that overlaps adjacent traditional tribal territories for
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different tribes, Most Likely Descendants will be identified for each traditional
tribal territory within the project area or discovery site.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code, Reference: Sections 5097.94, 5097.98, Public
Resources Code. :

§ 29208 Alternate Most Likely Descendants Identifications When Most Likely
Descendants Cannot or Will Not Serve

When Most Likely Descendants cannot serve, decline to serve, or fail to timely
-accept the identification, the Executive Secretary or their staff designee may identify
an alternate Most Likely Descendant in accordance with the procedures in Sections

29203, 29204, 29205 and 29206, ' N
Note: Authority cited: Sections 11152, 11342.2%‘%‘:}1&% aent Code; Section

5097.94, Public Resources Code. Reference: & ctigns 509‘%94 5097.98, Public
Resources Code. S

TRE

§29209 - Authorized Renres;e‘g;gtive;%@ﬁ%ﬁgﬁ'st Likely Descendants
Y
The Most Likely Descendants fdgpgggwgg  Native American human remains may
authorize a representative, ;ﬁgggl%Sggtaﬁves to discuss and confer with the
landowner or the landoylher’s ‘ﬁ'-ii;t;ghoﬁilz"ed representative(s). The Most Likely
Descendants’ authorized ¥épresefitative(s) shall provide proof of their authorization
to the landowner and to thé‘%@ fission. Authorized representatives of Most Likely
Descendants who have been $6 authorized on the tribe's or consortum’s current
Most Likely Descendants registration form pursuant to Section 29217 shall provide
written proof of authorization to the landowner or his or her authorized
representative. The Most Likely Descendants’ authorized representative(s) shall be
considered an agent of the Most Likely Descendants for purposes of Public _
Resources Code section 5097.98, The Most Likely Descendants registration form
and sample notice of authorization is provided in Appendix B of these regulations.

Note: Authority cited: Sections 11152, 113 42.2, Gevernment Codé; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Respurces Code. : _
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§ 29210 Replacement of Most Likely Descendants’ Authorized

Representative(s) Before Treatment and Disposition of Remains

(a) Requirements for Replacing Most Lilcely Descendants’ Authorized
Representative(s) Before Treatment and Disposition of Remains.

Most Likely Descendants’ authorized representative(s) may be replaced before the
treatment and disposition of the Native American human remains for which the
Most Likely Descendants have been identified has occurred. Replacement of the

Most Likely Descendant’s authorized representative(s) may occur for the following
reasons; :

1. The Most Likely Descendants’ authorized representative(s) violated local,
state, or federal law in carrying out his, her or their duties as authorized
representative(s) of the Most Likely Descenda t’&,}

- ii. The Most Likely Descendants’ authorized re g ntative(s) violated the Most
leely Descendants and Authorized Represent fvel ;) Code of Ethics.

Once replaced, the authorized representativi s) {pall not represent the Most Likely
" Descendants in the future without the cgﬁsem of e Exeautlve secretary or their
" staff designee, kY ‘%

"?_A
;&;r
(b) Time Perlod and Procedure fée Ehé Most;,;.ﬂlkely Descendants to Provide a

Replacement Authorized Re%;;%seﬂbatwgor Representatives.

5 k=

.. The Executive Secretaryﬁﬁ th(;;‘%staff ‘deésignee, will seek a replacement for a Most
Likely Descendants’ auth&hzed lepresentatwe[s) from the Most Likely Descendants
when required within 1 bu?fqesfday from when the Executive Secretary or their
staff designee became aware of the occurrence of conditions necessitating the
replacement. The Executive Secretary or their staff designee, will contact the Most
Likely Descendants within one business day to ask the Most Likely Descendants to
identify a replacement authorized representative or representatives in the event
that a replacemient is necessitated pursuant to subsection (a) above.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.
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§29211 Death or Nonexistence of Most Likely Descendants After Reinterment
' ar Preservation in Place of Native American Remains on the
Landowner's Property

In the event of the death of an individual identified as Most Likely Descendant for
Native American human remains reinterred or preserved in place on the
landowner’s property prior to the adoption of these regulations, or the nonexistence
of a tribe identified as Most Likely Descendants for Native American human remains
that have been reinterred or preserved in place on the landowner’s property, Most
Likely Descendants shall be identified should the remains for which an individual
Most Likely Descendant or Most Likely Descendants were previously identified be
inadvertently disturbed. f

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section

5097.94, Public Resources Code. Reference: Sections,5097.94, 5097.98, Public .
Resources Code. : . é,ﬁ)%
AT
§29212 Authorized Representatives ofsﬁ‘a_-—;downers
B

" Authorized representatives of IandDWné’Bg*s”l;gg&prﬁ}‘ide written proof of their
authorization to represent the langggwne gg?ﬁ?é?&h“ll’ost Likely Descendants identified
for the Native American human pétiains orithe fandowner’s property and to the
Commission. The landowner'ﬁ?ﬁiﬂﬂ} ,ﬁg&d%;%ﬁ{f)resentaﬁve shall be considered an
agent of the landowner fog; %go?émf Public Resources Code section 5097.98.A
sample authorization fggin is pf%\gde“ﬂfn Appendix C of these regulations.

By o :
Note: Authority cited: Sect%ip%g? _ﬁlsz, 11342.2, Government Code; Section
5097.94, Public Resources Codé. Reference: Sections 5097.94, 5097.98, Public
Resources Code.

§ 29213 Notification of Most Likely Descendants Identifications

Any member of the public may request to be notified of the identification of Most
Likely Descendants for a project. -

Note: Authority cited: Sections 11152, 11242.2, Government Code; Section

5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.
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Article 2 Most Likely Descendants List

§29214 Inclusion on Most Likely Descendants List

(a)  Registration; Approval by the Executive Secretary.

In order to be identified as Most Likely Descendants, a California Native American
tribe or consortium of California Native American tribes must be on the Most Likely
Descendants List maintained hy the Commission. A California Native American tribe
or consortia of tribes must register to be included on the Most Likely Descendants
List. Registrations must be in writing, using the Most Likely Descendants
Registration Form, and must include the name, address, phone number and email
address for the tribe’s chairperson, chief, president or captain, or for a consortium’s
contact person and authorized representative(s). Information substantiating that a
tribe or consortium of tribes meets the criteria for incldsjon on the Most Likely
Descendants list must be included with the registrajitpn form. The Executive
Secretary or their staff designee must approve i -@%’ciﬁ@g tribe’s or tribal
consortium’s inclusion on the list. Tribes or cofsortia of tripes that have met the
current criteria for inclusion on the Most LikEljaDé8vendants List prior to the

- adoption of these regulations will not b ,gequirgdjityg provide information

“substantiating that they meet the criter%\;fbiﬁii%gjuﬁéﬁ.

-] i

._ . sy B3 ,
(b) Criteria for Inclusion on Mos#Lilly De%ggndants List

i“:, %ﬁé?g‘;-'—gawvj . :
After the adoption of thesegnggglaﬁ s, orﬁy California Native American tribes ora
consortium of Calif{)rni{ggg\i ative?ymerjtan tribes may be included on the Most Likely
Descendants List, Tribes olyeach tribe in a consortium of trihes must meet the
following criteria to be incltfd%%;ﬁfn the list:

(i)  California Native American Tribe

A California Native Ametican tribe that is one of the following may be
included on the Most Likely Descendants List: :
(A) A Federally recognized tribe with all or part of its sovereign tribal
territory within the State of California; or
(B) A non-federally recognized California Native American tribe that is
on the list maintained by the NAHC for purposes of Chapter 905 of
Statutes of 2004 (SB 18).

Each tribe in a consortium of tribes requesting inclusion must demonstrate
that they meet one of these criteria in order for the consortium to be
included on the list as a consortium..
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.

§29215 Prior Identifications of Individuals as Most Likely Descendants for
~ Remains Reinterred or Preserved in Place on a Landowner’s Property;
Remaoval of Individuals from the Most Likely Descendants List

An individual identified as a Most Likely Descendant for Native American human
remains that were subsequently reinterred or preserved in place on a landowner's
property prior to the adoption of these regulations shall remain the Most Likely
Descendant enly for those remains until the individual is deceased or declines to
serve, but the individual shall not be included on the Most Likely Descendants list.
Individuals will not be eligible for future Most Likely Déscendants identifications
after the adoption of these regulations and shall be féijr%rggved from the Most Likely

‘Descendants list. fﬁé} i,

E td

Y _
Note: Authority cited: Sections 11152, 1134%%A§%Vernmgnt Code; Section

5097.94, Public Resources Code. Referq%pe: Seé‘i’z’i__‘gﬁbns 5097.94, 5097.98, Public
Resources Code. ‘f?gy%s ?’,
- (Va 4
e !
: g T
§29216  Removal from MO3Likely;Destondants List

e
i

aay
(A fﬁﬁﬁg@%% %?“b . . )
The Executive Secretaryr the tistaffidesignee may remove a California Native
American tribe or consortigym of '-E,‘;a[ifornia Nativeé American tribes from the Most

Likely Descendant list for eit Jer.or both of the following reasons:

(i) The tribe or consortium requested removal;

(ii)  The tribe or consortium does not meet the criteria for inclusion on the
list. '

The Executive Secretary or their staff designee shall provide written notice to a tribe
or consortium of tribes of the Commission’s intention to remove the tribe or
consortium from the list. A tribe or consortium of tribes will have 30 business days

. from receipt of the written notice to request to be kept on the list or to provide in
writing evidence showing that one of the criteria for inclusion on the list has been

~met. Failure to timely request to be kept on the list or to provide written evidence
showing that one of the criteria for inclusion on the list has been met may result in
removal from the list until such time as the tribe or consortium requests inclusion
and demonstrates that one of the criteria for inclusion has been met:
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§ 29217 Most Likely Descendants List Registration Form; Update of Contact
Information

California Native American tribes or consortia of California Native American tribes
must annually update the contact informatton for their chairperson, chief, president
- or captain, and for their contact person(s) and authorized representative(s).

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5007.94, Public Resources Code. Reference: Sections 5097.94, 5097 98, Public
Resources Code.

Article3  Most Likely Descendants’ Duties

N

: § 29218 Report of Treatment and D]SDOSltlon r’“ﬁ«ﬁh '

w,xq

The Most leely Descendants shall file a repor w1th the Exécutlve Secretary within
~ 60 days of the treatment and disposition of thé gNaﬁi;e Amencan human remains for

which they have been ldentlf' ed as Mos leely De;scendants This report shall

include: 7 "ﬁe T

-ﬂi«zﬁp

{a) The date when the tr;;atment an&dmpomtmn of the Native American
human remains occliFbad; fie

(b) Whether the N ;,v&Amémqan human remains were reinterred or
preserved in wp ace oi‘}nhe lmﬁ’downer s property;

(c) Ifthe Native Alt} rlcan juman remains were reinterred on the
landowner’s pro erty, when and how the landowner complied with
subdivision (e} of Pubhc Resources Code section 5097.98; and

(d) Any non-confidential correspondence or agreements between the
landowner and the Most Likely Descendants regarding the treatment and
disposition of the Native American human remajns.

Most Likely Descendants not in compliance with this section will not be identified as
Most Likely Descendants for additional discoveries of Native American human
remains until their compliance is achieved.

Note: Authority cited: Sections 11152, 1134'2'.2, Government Code; Section
- 5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.
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Article 4 Conferral Between Most Likely Descendants and Landowners;
Mediation of Disputes Between Most Likely Descendants and
Landowners Pursuant to Public Resources Code section 5097.94,
Subdivision (k)

- §29219 Conferral‘ Between Mgst Likely Descendants and Landowners

Conferral between the Most Likely Descendants and the landowner should begin as
soon as the Most Likely Descendants are identified. Ifthe parties cannot reach an
agreement as to the treatment and disposition of the Native American human
remains and associated items within 48 hours of beginning conferral and they do
not mutually agree to extend discussions, efther party may apply for mediation by
Commission staff. Only the lJandowner, the Most Likely Descendants, or their
authorized representatives shall confer pursuant to Public Resources Codé section
5097.94, subdivision (k). ,‘ P

Note: Authonty cited: Sections 11152, 11342.2, Eve%ﬁnent Code; Section

5097.94, Public Resources Code. Reference j%&f;’étl‘gﬁns 50%;94 5097.98, Public
- Resources Code,

l—%% “‘%9
§29220 Confidentiality of Discussiot sﬁj}"‘“’w

et an i<
A

The Most Likely Descendants dfd stheflgndq er, or their authorized .
representatives, shall recg ;'lge eact xparty s need for confidentiality of information

provided to each other when c n errmg on the treatment and disposition of Native
American human remams*gi}d ass ciated items.

ﬁx
Note: Authority cited: Sectmns 11152 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
. Resources Code.

§29221 Application for Mediation

Upon application of either the Most Likely Descendants or the landowner, the
Commission shall mediate a dispute between the Most Likely Descendants identified
for Native American human remains on a landowner's property and the landowner
regarding the treatment and disposition of the remains. The application for
mediation must be in writing, be transmltted by fax or email to the Commlssmn, and
shall state the following:
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(i) The party requesting the mediation:

(if)The issues in dispute (E.g., proposed location of reinterment, method of
treatment and disposition, whether an item is associated with a Native American
burial); and ' '

(iii) The position of the applicant on each issue,

Commission staff will transmit the application to the non-requesting party upon
receipt and contact the parties within one business day of receiving the application
to schedule a mediation session at a time agreeable to both parties. The sample
Application for Mediation can be found in Appendix D of these regulations. No party
will be required to participate in mediation. ' ‘

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.

§29222 Mediation Procedures

(a) Parties to Mediation

E;:i%h‘ . -%?*'s*’ ]
- Mediation sessions will be conducted bﬁgﬁm&lsmqﬁ staff or designated consultants
wheo are trained in mediation. Only, Most'll‘;,jl;ﬁfy%:jj)ﬁscendants, the landowners,
and/or their authorized repregﬁgﬁf’éﬁh_{‘ges may participate. Authorized
. s WU

representatives must proy;ﬂgg%%gm lis sion staff proof of authorization in writing. If
an authorized represenﬂga{.iive patticipates on behalf of a party, that party will be
bound by the representa 1ons ang;positions of its authorized representative,

E D ,é‘é? - .

(b) Conduct, of Mediation Sessions

Mediation sessions may be coriducted telephonically, in person, or by video
conferencing. The Commission staff member assigned to the mediation will, in the

course of the mediation: i

(1} Determine the issues in dispute;

(ii) Determine the positions of each party on each issue in dispute;

(iti) Inform the parties of their legal obligations in the event that an agreement is
not reached or if the landowner rejects the recommendations of the Most Likely
Descendants; and

(iv) Attempt to bring the parties to an agreement using standard mediation
practices.
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Mediation sessions may continue as long as mutually agreed upon by the parties or
by their authorized representatives. I an agreement is reached, the parties or their
authorized representatives shall memorialize the agreement in writing and provide
it to the Commission excluding the terms that are confidential. Commission staff

shall not coerce or threaten any party in order to secure agreement between the
parties.

| (c) Conclusion of Mediation

The mediation shall be considered concluded when one of the following has
oceurred:

(i) The parties or, in the absence of a party, that party’s authorized
representative or representatives, have reached an agreement and have
_ memorialized it in writing; , s
(i) _Any party or, in the absence of a party, ’%;(-é’ﬁr%ty’s authorized

representative or representatives mfg,% 'ato%‘ tinue the mediation; or

(i) The landowner or his or her authorgi{’éﬁ‘%represé?@tative or representatives
continue to reject the recommend*??bi;%gs%f the Most Likely Descendants

or their authorized representatjve or v presentatives.

a2l
DA : T
ﬁﬁ""ir:’ J‘:"y

The Commission staff person assigned to"?-: ﬂ%&%@faﬁon shall memorialize in writing
the reasons why agreement wag,fot g ossible and provide copies of the writing to

the parties. A copy shall be keﬁ’[ﬁ‘*},.r; %‘fcélgﬁ:ﬁg%%ﬁﬁ”ﬁssion's files.

Note: Authority cited: ﬁgﬁ:?ﬁ%* s}lSﬁZ—-‘?llMZ.Z, Government Code; Section
5097.94, Public Resourcéﬁ%f%ode. ‘Reference: Sections 5097.94, 5097.98, Public
Resources Code. ‘“ﬁ“q 5«5’] :

Article 5 Reinterment of Native American Remains and Associated ltems
on Landowner’s Property

§29223 Reinterment of Native American Remains and Associated ltems on
' Landowner's Property : )

(a) When the landowner or his or her authorized representative reinters Native
American human remains and/or their associated items pursuant to
subdivision (e) of Public Resources Code section 5097.98, the remains and
associated items shall be reinterred by a qualified archaeologist at the
expense of the landowner. A qualified archaeologist shall document the state
and nature of the remains that are reinterred.
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(b) If the landowner reinters Native American human remains on its property
pursuant to subdivision (e} of Public Resources Code section 5097.98, the
landoewrner shall provide proof of compliance with Section 5097.98,
subdivision (&) to the Commission within 30 days of the reinterment. The
period for providing proof of compliance may be extended up to 180 days
from the date of reinterment by the Executive Secretary or their staff
designee for good cause shown by the landowner, the Most Likely
Descendants, or both. The decision by the Executive Secretary or their staff
designee extending the time period for providing proof of compliance shall
be provided in writing to both parties.

(c) ln the eventthat there is or has been subsurface ground disturbance within
six feet of the reinterred remains and/or associated items, the landowner
~ shall contact the Commission. The Commission will notify the Most Likely
Descendants, who shall have the right to inspegtithe site at a time mutually
agreed | upon by the landowner and the Most{ :;_,ely Descendants to
dtem$have been damaged. If the
] m'lge‘dmr are atrisk of being
damaged by subsurface ground distuf !. the Most Likely Descendants
shall inform the Commission, which may ﬁallge legal action to ensure the
landowner's compliance with sub‘dlf/j§10n [ %5 Public Resources Code
section 5097.98. % .«f

i,
4‘}.‘;5’-#— ?ﬂ
I

(d) Intentional subsurface Eft prfanc%}f Native American remains that have
been reinterred on @J_@%dovxfn@r s property pursuant to subdivision (e) of
Public Resourcegég)de Sel tlonu5097 98 does not constitute an accidental or
inadvertent discov {{;1‘ r‘écogmtlon of those remains for purposes of Public

Resources Code sectmns 5097.98. The intentional subsurface disturbance of
remains reinterred pursuant to Public Resources Code section 5097.98,
subdivision (e} by the landowner, its agents and assigns, the landowner’s
authorized representatives, or anyone with the landowner’s permlsswn shall
be consxdered a violation of that section.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Séction

5097.94, Public Resources Code, Reference: Sections 5097.94, 5097.98, Public
Resources Code; California Code of Regulations, Title 14, Section 15064.5,
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Article 6 Repatriation of Native American Remains and Associated Items
to Most Likely Descendants; Preservation in Place

§ 29224 Repatrjation of Native Ametican Remains to Most Likely Descendants

Native American human remains and associated items may be repatriated to the
Most Likely Descendants pursuant to Public Resources Code section 5097.98,
subdivision (b}(1}(C) and section 5097.991, The landowner shall not possess the
Native American remains and/or associated items found on his or her property
except as otherwise provided by law or in accordance with an agreement reached
pursuant to subdivisions (k)(1) and (1) of Public Resources Code section 5097.94 or
pursuant to Public Resources Code section 5097.98.

~ Note; Authority cited: Sections 11152, 11342.2, Government Code; Section
"5097.94, Public Resources Code. Reference: Sections 5097.94,5097.98,5097.991,

" Public Resources Code. _ _ é\»ﬁ{
_ we"
ﬁfg’”ﬁwﬁ }%"%w
Article 7 Public Records Act Exempti mgggqi‘fi>Disc15§ure of Native

American Burials

§ 29225 Confidentiality of Native ArRerican

T

Records of Native American gﬁ%;s{ éggmwgef?e’s and ohjects described in Sections
5097.9 and 5097.993 of &&Q;a@ugnli‘é%ﬁgsoutces Code maintained by, or in the
possession of, the Compyf$sion,"@pothsF stale agency, or a local agency are exempt
from disclosure to the public pur§uant to subdivision (r} of Government Code
seetion 6254. In order to pi(%tgsg-'a site where Native American human remains have
been discovered, county coroners and lead agenciés under the California
Environmental Quality Act, Public Resources Code section 21000 et seq,, shall not
disclose the location of such sites except as necessary to comply with Health and
Safety Code section 7050.5.

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Section 7050.5, Health and Safety
Code; Sections 5097.94, 5097.98, Public Resources Code.
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Article8  Most Likely Descendants and Authorized Representatives Code

of Ethics; Commissioner Involvement in Conferrals or Mediations

§ 29226 Most Likely Descendants and Authorized Renresentatwes Code of
Ethics

Most Likely Descendants and their authorized representatives shall abide by the
following Codé of Ethics when serving in the capacity of Most Likely Descendants or
representing the Most Likely Descendants. Most Likely Descendants and their
authorized representatives shall not:

(a) Have a financial interest in the treatment and disposition of the Native
American human remains and/or associated items for which the Most Likely
Descendants have been identified as Most LikelyiDescendants, Most Likely
Descendants and their authorized representafiyes shall not serve as paid
- archaeological or cultural resources rnon;Lt fok; orojects where the remains

for which the Most Likely Descendant Hgévg\been identified were discovered;

(b} Use their identification as Most leelj?%mﬁ éhdants or authorized
representatives for the financial % in of otlers; ‘

(c) Represent themselves as Most Lik Jesce kl nts or authorized
‘representatives of Most le%ly Des%pnﬁﬁ% for projects where Native

- American human remams”m"fa“ssocm} d items have yet to be discovered;

(&) Sell, possess, transfer o thvgif“y%tlve American human remains or
associated items for _}Q@.Ch  the have been identified as Most Likely
Descendants, exgépt as | pI m: 2 by law;

(e) Disclose the locatidh,of Natwe Amerlcan human remains or associated items
that have been relntgﬁed»%n a landowner’s property pursuant to subdivision
(e) of Public Resourcesode section 5097.98 or preserved in place pursuant
to subdivision (b)(1}(B) of Public Resources Code section 5097.98 except as
necessary to protect the location or as required by law;

(f) Representthemselves as professional Most Likely Descendants, a
professional authorized representative, or professional authorized
representatives of Most Likely Descendants; and -

{g} Charge the landowner, whether by payment or in kind, for setving as the
Most Likely Descendants or as the Most Like Descendants’ anthorized
representative or representatives,

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public
Resources Code.
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§ 29227 Commissioner Involvement in Conferrals or Mediations

(2) A Commissioner shall not use his or her position as a Commissioner to exert
undue influence or achieve an unfair advantage in conferrals or mediations
with landowners regarding the treatment and disposition of Native American
human remains and/or associated iterns for which a Commissioner’s tribe or
consortium to which the Commissioner’s tribe belongs has been identified as
Most Likely Descendants. _

(b) A Commissioner should avoid, if possible, participating in conferrals or
mediations with landowners regarding the treatment and disposition of
Native American human remains and/or associated ftems for which the

- Commissioner’s tribe or consortium to which the Commissioner's tribe
belongs has been identified as Most Likely Descendants.

(¢) A Commissioner shall recuse himself or herself from any Commission
consideration of legal action against a landowngtyjo seek compliance with
Public Resources Code section 5097.98 regagpt ing Native American human
remains and/or associated items for whig 'fétle Cammissioner’s tribe or

- consortium of tribes to which the Con;gﬁfsﬁigner’s t‘-‘f};;;he belongs has been

identified as Most Likely Descendants.%xy%

S

Note: Authority cited: Sections 11152, le 34,2522&, E?%?’"émment Code; Section
5097.94, Public Resources Code. ReferenéeSeckivns 5097.94, 5097.98, Public
ey ¥ 7
- Resources Code. i T
‘ i) '4: (R
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Appendix A

Native American Heritage Commission
Notice of Formation of Tribal Consortium for Most Likely Descendants
Identifications
(Public Resources Code Section 5097.98; California Code-of Regulations, Title 14,
' Section 29205, subdivision (b))

Name of Tribal Consortium

~ Date Triba} Consortium Was Formed:

Mailing Adc_lress :

Contact Person (Person Authorized by the Trlbal Congg sium to Recelve Notice That

The Tribal Consortium Has Been Identified as Mos;Ln,Lgely Descendants and to

Accept dentification): ﬁ*f% %,
g ) e
SV N

Telephone Number(s) and Email Address For Cé"":'z’.lgglct

* Person: W, W

Additional Contact Person, If Anmgj

Telephune Number(s) and Em%I Ad ress for Add:tlonal Contact

Person: i -8 “;’
]

- _..:“6

Authorized Representative(s) for Tribal Consortium (Person or Persons Authorized
by the Tribal Consortium to Confer with Landowners Regarding the Treatment and
Disposition of Native American human

remains):

‘Telephone Number(s) and Email Address for Authorized Representative(s)

Name of Each Tribe in the Tribal Consortium (Add Additional Pages If Necessary):
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Combined Area of Traditional Territories or Area of Traditional-and Cultural
Affiliation for Tribal Consortium (Please identify, either individually or combined,
the Tribes’ traditional territory or areas of traditional and cultural affiliation for
each Tribe in the Tribal Consortium as specifically as éaé‘smble}

PLEASE PROVIDE SUPPORTII;I ;BOCUMENTATION DEMONSTRATING THE
FOLLOWING:

1. Each Tribe in the Tribal Consortium meets the criteria to be included on the
Most Likely Descendants List. The criteria to be included on the Most Likely
Descendants List are as follows [Cahfornla Code of Regulations, Title 14,
Sectlon 29214);

(ii)  California Native American Tribe
A California Native American tribe that is one of the following may be
included on the Most Likely Descendants List:

(€C) A Federally recognized tribe with all or part of its sovermgn tribal
territory within the State of California; or
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(D) A non-federally recognized California Native American tribe that is
on the list maintained by the NAHC for purposes of Chapter 905 of
Statutes of 2004 (SB 18).

~ 2. The Tribal Consortium has authorized the Contact Person(s} and Authorized
Representative(s) to serve in those capacities.

On behalf of the (Name of Tribal Consortlum] )1
affirm that this form and supporting documentation are true and correct to the best
of my knowledge and that I am authorized to submit them on behalf of the Tribal
Consortium.

Name (Printed)

Title:

Date:

Signature:
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Sample Form
Notice of Authorization
Authorized Representative(s) of Tribe or Tribal Consortium for
Conferral with Landowners for the Treatment and Disposition of Native American
Human Remains
(Public Resources Code section 5097.98; California Code of Regulations, Title 14,
Sections 29205, subdivision (b), 29209)

On (date) _, the [Tribal Government of the (Name
of Tribe ) ] or[[Name of Tribal
Consortium)_ 1 authorized the following person(s)

to represent and act as (an) agent(s) on the behalf of the Tribe/Tribal Consortium as

Most Likely Descendants to confer with landowners regarding the treatment and

. disposition of Native American human remains pursuant to Public Resources Code
section 5097.98: ' #,

' i
Name(s) of Authorized Representative (s} and Tjtle(s)

W% fi%
4 &%M g
I affirm that the above-stated infgg@@ygtionﬁs"’?nﬁ%nd correct to the best of my

- knowledge and I am authorizeggf}b the Trib3}:Government/Tribal Consortium to
represent it as such: i P '

Name (Printed):
Title:_

Signature:

Date:
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Appendix B

Native American Heritage Commission
Most Likely Descendants List
Registration Form
(Public Resources Code section 5097.98; California Code of Regulations, Title 14,
Sections 29209,29214, 29217)

Name of Tribe:

Mailing Address:

Contact Person (Person Authorized by the Tribe to Receive Notice that: Tribe has
been identified as Most Likely

Descendants): : 7 LN
. fﬁ\s
Telephone Number(s) and Email Address for Co% Person
'ﬁ’éa.s
My B 7
: “‘%
“ . Additional Contact Person: m“%m, 5 k4
. j {éfw ;.‘:‘};%?9?
Telephone Number(s) and Emajlddyess E’%@ Additional Contact Person:

' #’%h ‘__:__h Zi w,pf

Authorized Representatnieg‘g) fox}he Tribe (Person or Persons Authorized by the -
Tribe to Confer with Idandowhgg Regarding the Treatment and Disposition of
Native American Human Remains):

Telephone Number(s) and Email Address for Af_]thnrized Representative(s)

Tribe's Traditional Territory or Area of Traditional and Cultural Affiliation (Please
identify as specificallyas .
possible):
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PLEASE PROVIDE SUPPORTING DOCUMENTATION DEMONSTRATING THE
FOLLOWING:

1. The Tribe meets the criteria to be included on the Most Likely Descendants
List, The criteria to be included on the Most Likely Descendants List are as
follows (California Code of Regulations, Title 14, Section 29214):

(iif)  California Native American Tribe

A California Native American tribe that is one of the following may be
included on the Most Likely Descendants List:
- (E) AFederally recognized tribe with alldy. part of its soverelgn tribal
territory within the State of Califgr Ha; or
- (F) A non-federally recognized Calif“e, mid {ative Amencan tribe thatis
on the list maintained by e.ﬂN Cfor ];fﬁrposes of Chapter 905 of
Statutes of 2004 (SB 18). * &? P

‘}%

_ B, '
2. The Tribe has authorized the Contact ng@on[s) afid Authorized Representative(s)

to serve in those capacities. LY
P ffgrfa«&%h ‘%g?

iz
Fd

On behalf of the (Name of Trib€he
this form and supportmg ,_g gf en

, [ affirm that

Name (Printed) ' ‘*:“%: ;,,59
=
Title:
Date:
Signhature: : _ |

38




NAHC Most Likely Descendants Subcommittee

- Proposed Draft Regulations for General Provisions and the Most Likely Descendants
Identification Process, Public Resgurces Code Section 5097.98

January 20, 2017 Commission Meeting

Sample Form
Notice of Authorization
Authorized Representative(s) of Tribe or Tribal Consortium for
Conferral with Landowners for the Treatment and Disposition of Native American
Human Remains -
[Pubhc Resources Code section 5097. 98; California Code of Regulations, Title 14,
Sections 29205, subdivision (b}, 29209}

- On (date) , the [Tribal Gavernment of the (Name
of Tribe ) ] or [(Name of Tribal
Consortium} : ] authorized the following person(s)

- to represent and act as (an) agent(s) on the behalf of the Tribe as Most Likely

Descendants to confer with landowners regarding the treatment and disposition of

Native American ancestral remains pursuant to Public Resources Code section
5(097.98:

@rf %,
Name(s) of Authorized Representative (s) an%‘ﬂﬁge(s) “’%w
@%
¢ Ed

[ affirm that the above-stated lpl’ﬂx mation l‘i true and correct to the best of my
knowledge and [ am authorlzed{b? F Tg[‘f‘jb’ll Government/Tribal Consortlum to
represent it as such. ﬁff f«ﬁ*s”f; 5,

Name {Printed):
Title:

Signature:

Date:
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Appendix C

Native American Heritage Commission
Sample Form
Notice of Authorization
Authorized Representative(s) of Landowner(s) for
Conferral with Most Likely Descendants for the Treatment and Disposition of Native
' American Human Remains
(Public Resources Code section 5097.98; California Code of Regulations, Title 14,

Section 29212)
On (date) ' ' , the (Name of
Landowner) _ ] authorized the following person(s)

to represent and act as (an] agent(s) on the behalf of the landowner to confer with

Most Likely Descendants regarding the treatment and i§p031uon of Native

* American ancestral remains discovered on the land,e _%:r s property pursuant to -
Publlc Resources Code section 5097.98: »\%‘ﬁ{

- JF—:‘:’P

st

‘Name(s) of Authorized Representative s) and 1%'e[s)

[ affirm that the above-st téﬁ’f‘i’jiform L%Fpn is true and correct to the best of my
knowledge and I am autix nzed by the Landowner[s) to represent it as such.

Name (Printed): %%;j’t
Title:

Signature:

Date:
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Appendix D

Native American Heritage Commission
Application for Mediation Between Most Likely Descendants and Landowner(s)
(Public Resources Code sections 5097.94, subdivision (k}, 5097.98, subdivision {e);
California Code of Regulations, Title 14, Sections 29221, 29222)

An application for mediation between Most Likely Descendants and Landowners

pursuant to Public Resources Code sections 5097.94, subdivision (k) and 5097.98,

subdivision (¢) MUST BE IN WRITING and transmitted by fax or email to the Native
“American Heritage Commission at:

‘Native American Heritage Commission
Fax: (916) 373-5471

Fmail: nahc@nahc.ca.goy ?E:;

Commission staff will transmit the application t ﬁ& e o -requestmg party upon
receipt and contact the parties within one bu day 0 recemng the application
to schedule a mediation session ata tlme agidl aﬁp} *to botH parties.
!

. 2’&

‘ Name of Party Requestmg Mediation (Aﬁp’ﬁiﬁ:é%J fi@f

L
-?

. % ;
Date: “iﬂ ‘w -

Telephone number:

Email;

Fax:

Medjation is requested by or on behalf of: Most Likely Descendants
' ' Landowner

1. Please describe the issues in dispute between the Most Likely Descendants and
the Landowner regarding the treatment and disposition of the Native American
human remains involved. (For example, proposed location of reinterment; method
of treatment and disposition; whether an item is associated with a Native American
burial):
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2. Please describe the Applicant’s position on each of the issues stated above:

g

[ affirm that [ am auLhorlzed %eqﬁest medlatmn on behalf of the party listed

above:

'*'y "

!%.é@ ¥

i
F

Name (Printed):

Title:

Phone number:

Emalil:

Signature:
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Mediation Procedures
(Public Resources Code section 5097.94, subdivision (k), 5097.98, subdivision (e);
California Code of Regulations, Title 14, Section 29222)

§29222 Mediation Procedures
(d) Parties to Mediation

Mediation sessions will be conducted by Commission staff or designated consultants
who are trained in mediation. Only Most Likely Descendants, the landowners,
and/or their authorized representatives may participate. Authorized
representatives must provide Commission staff proof of authorization in writing, If
an authorized representative participates on behalf of a party, that party will be

- bound by the representations and positions of l%s authekized representative.

_ (€) Conduct of Mediation Sessions ) ‘ "-;;.. ﬁ"é‘”'}-

Medlatlon sessions may be conducted teIeplf}%lcﬁjﬁr, in person or by video
conferencing. The Commission staff member asﬁgned to the mediation will, in the

~ course of the mediation: D yf
(iif)- Determine the 1%;1% in d]Sp te; .
(iv) Determine the posigions JOﬁEQ.CTl party on each issue in dispute;

(iit) Inform the parties gfik eirlagal obligations in the event that an agreement is
not reached or if th%@iando AHer r%]ects the recommendations of the Most Likely
Descendants; and %

(iv) Attempt to bring the’%)grties to an agreement using standard mediation

practices.

“”%

- Mediation sessions may continue as long as mutually agreed upon by the parties or
by their authorized representatives. If an agreement is reached, the parties or their
authorized representatives shall memorialize the agreement in writing and provide
it to the Commission excluding the terms that are confidential. Commission staff
shall not coerce or threaten any party in order to SBCUTE agr eement between the
parties.

(f) Conclusion of Mediation
* 'The mediation shall be considered concluded when one of the following has

occurred:
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(iv) The parties or, in the absence of a party, that party's authorized
representative or representatives, have reached an agreement and have
memorialized it in writing;

{v)  Any party or, in the absence of a party, that party’s authorized
representative or representatives refuse to continue the mediation; or

(vi) - Thelandowner or his or her authorized representative or representatives
continue to reject the recommendations of the Most Likely Descendants
ortheir authorized representative or representatives.

The Commission staff person assigned to the mediation shall memorialize in writing
the reasons why agreement was not possible and provide copies of the writing to
‘the parties. A copy shall be kept in the Commission’s files.
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LISt by Frequency of Comments on the Most Likely Descendant Process and

Summary of Cornments (As Needed)

Comment

Number of
Responses

Summary

1 | MLD Designation
Process/Guidelines/Ditections

35

This represents the largest category
of comments, These comments
indicate that there is a general lack of
understanding of the ML.D
designation process, including the -
role of the Commission itself, There
are no written guidelines outlining
MLD roles and responsibilities and
no written code of ethics for MLDs,

2 | The current process elevates individuals
over tribes. These individuals ofter do
not share information regarding
discoveries with. the culturally affiliated
community.

22

Concerns with individuals having the
same rights as MLDs as tribes have
represented the second largest
number of comments received. There
is no requirement for MLDs to
involve other culturally affiliated
tribes or individval Native Americans
in formulating recommendations to
landownets for the treatment and
disposition of Native hurnan remains
and any associated grave items, ot to
involve them in reburial ceremonies
that may occur subsequent to the
acceptance by landowners of the
MLD recommendations, There is
also no requirement to submit a
written report to the NATYC after the
landowner, or landowner’s authorized
representative, and the MLD have
agreed to the disposition and
treatment of the Native American
human remains and any associated
grave ttems,

3 | Confidentiality is a major issue. Tribes
do not trust that the information given
during conferral (ot during any step in
the process) will remain confidential.
Lead agencies often bring too many

.| people to consultations that aren’t
necessaty, Commenters would like
some direction on who must actually be
present during the process and how to

14




remove extraneous people from the
meetings.

NAHC procedures for determining -
MLDs rely too much on anthropological,
scientific, and historical information
provided by non-Indians, and not enough
on fraditional information provided by
the indigenous Native American
community, Most Native American
history is passed down orally. The

.| NAHC must give the same or greater

weight to the history {oral or written)
provided by the tribeg as to scientific
(DNA) data and mission records, which
are known to be inaccurate.

12

Public Hearings should not satisfy the

"{ requirement for consultation. A private
| consultation with each affected tribe

should be required.

12

- | The NAHC Most Likely Descendant
| Subcommittee should reach out to tribes.

' | The NAHC should update its list

antally and ask for comments on the

- | MLD process.

It is difficult, financially, for tribes to
attend NAHC public meetings.

The NAIIC violates tribal or family
sovereignty in determining a MLD,

These comments suggest that the
NAHC undermines the wishes of
lineal descendants and tribes when it
designates MLDs without
consultation,

10

The term MLD should be eliminated
completely. People are just interested in
being a MLD for the financial benefit,
No one should be profiting off of this

| process.

11

The NAHC should use the SB 18 Llst to
select MLDs. '

12

When remains are found, contact the
neatest federally recognized tribe.

13

When remains are found contact all
federally recognized tribes in a shared
territory.

14

Landowners can refuse the
recormendation of the MELD and
mediation and rebury remaing and grave




00ds without MLD participation,

15

Concerns regarding archacologists
picking the same tribe or individual to
work with to the exclusion of others,

16

How do we protect information on the
MLD list? It shoyld all be confidential,

117

Why are changes to the statute are
needed and why a MLD Sub-Committee
is needed?

18

Incidence of one family attempting to

| circumvent the statute and creating an

issue of control over reburial of remains.
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Legistative Analyst
August 10, 1982

ANALYSIS OF SENATE BILL NO. 297 (Garamendi)

-~ As Amended in Assembly August 9, 1982
' 1981-82 Session

Fiscal Effect:

Cost: State: No additienal costs, -

Ravenue: MNone.

Analysis:
Thi

fmerican

changes.

Mandated local program, Potential minor
costs. Reimbursemen; disclaimed.

s bill clarifies the authoﬁity of the Native
Heritage Commission and makes other minor related
Specificaily, it:

Empowers the commission’thﬁough January 1, 1984

“to identify and catalog specified Native American

graves and cemeteries, Under existing law, the

. commission 1s empowerad to jidentify and catalog

"places of special religious or social
significance to Kative Amegicans."

| e
Authorizes the comnission to resolve disputes and
develop agreements, as specified relating to the
Jisposition of Native American burial remains.

Requires county caroners, under specified
circumstances, to contact the commission upon the
disecnvery of Mative American human remains., The
comiti ssion would be requirad to notify the most
Tikely descendants of the deceased,

HEgopy S8 2

77
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SB 297--contd

¢ Effective January 1, 1984, makes it unlawful for
any person, as spacified, to obtain or POSSESS
Native American artifacts or human remains which
have been taken from a cairn or grave. The bill,
als. makes it a misdemeanor to wil1fully remove
any human remains from othap than a dedicated
cematery, with specified exceptions.

{

. Exempts from the Publié Records Act the
- comrission's records of Natiye Asnerican graves,
‘cemeteries and sacred Sites, c

The Native American Heritdge Commission fndicatas

‘that it can absorb any workload resulting from this bill

within existing resources,

i - : .
Mandated Tocal program. Lpcal government could incyr

minor Costs o notify the commission upon discovery of .

Native American burial remains and otherwise anforcas the
provisions of tha bill, The bill contains a "crimes and
infractions” dispTaTmer. o
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ASSEMBL.Y COMMITTEE ON LOCAL GOVE;RNMENT ) SB 297 (GARAMEN]}I)

HROBERT £. FRAZEE, CHAIRMAN

AUGUST 10, 1982
SENATE BILL. 297 (GARANMENDD

(AS_AMENDED AUGUST 9, 1982)
SUMMARY |

PrROYIDES PROCEDURE TO DE FOLLOWED WHEN REMAINS OF NATIVE AMERICANS
ARE DISCOVERED; IMPUSES MISDEMEANOR PENALTIES FOR THE MUTILATION,
DISINTERMENT, OR DISTURBANCE OR REMOVAL OF HUMAN REMAINS WITHOUT LEGAL
AUTHORITY; REQUIRES THE NATIVE AMERIcAN HERITAGE COMMISSION TO IDENTIFY
AND CATALOG KNOWN GRAVES AND CEMETERIES OF NATIVE AMERICANS; EXEMPTS
‘THE COMMISSION'S RECORDS RELATIVE TO LOCATION 0F GRAVES AND CEMETERIES
FROM DISCLOSURE UNDER THE PUBLIC RECORDS ACT) MAKES OTHER CHANGES RELATIVE
TO FROTECTION OF NATIVE AMERICAN BURIAL éxTEs.
DIGEST: |

CURRENT LAW PROHIBITS A PUBLIC AGENCY OR PRIVATE PARTY FROM CAUSING
SEVERE OR IRREPARABLE DAMAGE TO AMY NATIVE AMERICAN SANCTIFIED CEMETERY
LOCATED ON PUBLIC PROPERTY, EXCEPT UPON A SHOWING THAT THE PUBLIC INTEREST
AND NECESSITY SO REQUIRE, [N THE CASE OF PUBLIC PROPERTY OF CITIES AND
COUNTIES, HOWEVER, SUCH PROHIBITIUN Aanies ONLY 7O PARKLANDS IN EXCESS
oF lQO ACRES, N ADDITION, CURRENT LAW éPECIFIES THAT ANY PERSON WHO
MUTILATES, DISINTERS, OR REMOVES FROM THE PLACE OF INTERMENT (1.E., FROM
A CEMETERY OR OTHER DEDICATED PLACE OF BURIAL) ANY HUMAN REMALNS WITHOUT
LEGAL AUTHORITY IS GUILTY OF ‘A FELONY, GURRENT LAW ABDITIONALLY REQUIRES
 COUNTY CORONERS, WHENEVER A BOBY IS D;scqvenﬁn, TO DETERMIME WHETHER
CIRCUMSTANCES WARRAHT AN INVESTIGATION OF THE CAUSE OF DEATH,

WHILE A NATIVE AMERICAN BURIAL SITE CURRENTLY MAY BE PROTECTED FROM
DESTRUCTION OR REMOVAL IN THOSE INSTANCES WHERE THE SI1TE IS LOCATED ONM
PUBLIC PROPERTY OR WHERE THE BURIAL GROCUND IS DETERMINED BY THE COURTS
TO CONSTITUTE A CEMETERY OR OTHER DEDICATED PLACE OF BURIAL, THERE I8

GENERALLY NO PROTECTION FOR THOSE NATIVE AMERICAN BURIAL SITES LOCATED ON
PRIVATE PROPERTY.,




I ]

SB 297 (GARAMENDD)
PAGE 2 | Y
AUGUST 10, 1982

SR 297 woULD ENACT THE FOLLOWING PROVISIONS RELATIVE TO THE IDEMTIFI-
CATION AND CATALOGING OF NATI'Z AMERICAN BURIAL SITES AND PROCEDURES

WHICH MUST BE FOLLOWED IN THE EVENT OF DISCOVERY OF MATIVE AMERICAN
REMAINS '

LEGISLATIVE FINRINGS AND PURPOSE
SB 297 Wouln MAKE THE FOLLOWING LEGISLATIVE FINDINGS!

1., Tuat NATiveE AMERICAN BURIAL SITES AND SKELETAL REMAINS ARE SUBJECT
TO VANDALISM AND INADVERTENT DESTRUCTION AT AN INCREASING RATE,

2, THAT STATE LAWS DO NGT PROVIDE FOR THE PROTECTION OF THE REMAINS
AND BURIAL SITES, !

3, THAT THERE 1S CURRENTLY NO MEANS FOR!NATIVE AMERICAN DESCENDENTS
7O EXPRESS THEIR CONCERNS REGARDING THE TREATMENT AND DISPOSITION
oF NATIVE AMERICAM BURIALS, | |

i

SB 297 wouLh SPECIFY THAT THE PURPOSé OF THE BILL IS TO!

1. PRrovIDE PROTECTION TO NATIvE AMER:CAé BURIALS AND SKELETAL REMAINS
FROM VANDALISM AND INADVERTENT DESTRUCTION. |

2, ProOVIDE A MEANS FoR NATIVE AMERICAN DESCENDENTS TO MAKE TUSIR CONCERNS
KNOWN REGARDING THE NEED FOR SEMSITIVE TREATMENT AND DISPOSITION

oF NATIVE AMERICAN BURIALS, SKELETAL REMAINS AND ITEMS BURIED WITH
NaT1vE AMERICAN REMAINS,

ProcEDURE To_Forrov Upon DIScoYERY oF REMAINS
1. SB 297 woULD PROH(BIT FURTHER EXCAVATION OR DISTURBANCE OF A SITE

[N THE EVENT OF DISCOVERY OF ANY HUMAN REMAINS IN A LOCATION OTHER
THAN A DEDICATED CEMETERY UNTIL THE COUNTY CORONER HAS .DETERMINED
THAT HE OR SHE IS NQT REQUIRED BY LAW TO {NVESTIGATE THE CIRCUMSTANCES




AMERICANS, OR HAS REASON TO BELIEVE THAT THEY ARE THOQSE

'2.'-_:‘ e e — :.".-,f_.l_p - TR s SB 297 CGARAMEND I )
PAGE 3

AUGUST 10, 1982
OF THE DEATH AND UNTIL RECOMMENDATIONS CONCERNING THE TREATMENT AND

DISPOSITION OF THE REMAINS HAVE BEEN MADE AS PRESCRIBED IN THE BILL.
THE CORONER WOULD BE REQUIRED TO MAKE HIS OR HER DETERMINATION WITHIN
TWO WORKING DAYS FROM THE TIME 7UE CORONER 15 NOTIFIED OF THE
DISCOVERY OF THE REMAINS, |

IF THE CORONCR DETERMINES THAT THE REMAINS ARE NCT SUBJECT To HIS

oR HERiAUTHORITY AND RECOGNIZES THE REMAINS TO BE THOSE OF NATIVE

OF NATIVE

AMERICANS, THE CORONER WOULD BE REQUIRED TC CONTACT THE Nariye

AMER1CAN HERITAGE COMMISSION ALTHIN 4 dnues

| :
UPoN RECEIPT OF NOTIFICATIOMN OF DISCOVEQY QF THE REMATNS. THE
COMMISSTON WOULD BE REQUIRED TO IMMEDIATELY NOTIFY THE PERSONS MOoT

LIKELY TO BE THE DESCENDENTS OF THE DE”FASED N;TIV* AME [CANS,

THE ‘DESCEMDENTS, WITH THE PERMISSION OF THE PROPERTY OWNER, WOULD =g

i
ALLOWED TO INSPECT THE SITE AND RECOMMEND A MEANS FOR TREATING OR

DISPOSING OF THE {{UMAN REMAINS AND ANY ASSOCIATED GRAVE G00DS,

THE RECDMMENDATiON MAY [NCLUDE THE SCIENTIFIC REMOVAL AND NONDESTRUCTIVE

ANALYSIS OF THE REMAINS AND GRAVE GOODS, ANY SUCH INSPECTION AND

RECOMMENDAT 10N WOULD BE REQUIRED TO BE COMPLETED WITHIN 28 -IOURS AFTER
THE DESCENDENTS RECEIVE MOTLFICATION BY [HE COMMISS[ON,

[F THE. COMMISSION CANNOT IDENTIFY A DESCENDENT, OR THE IDENTIFIED
DESCENDENT FAILS TO MAKE A. RECOMMENDATICH, 08 THE LANDOWNER AND THE
DESCENDENTS ARE UNABLE TO REACH Al AGREEMENT #{TH REGARD Tg TREAT ING
AND DISPOSING OF THE HUMAN REMAINS, THE LANDCWNER WOULD BT REQUIRED

TO REINTER 1JEE REMA (NS AND GRAVE GOCDS wITH A2PROPRIATE DIGHITY oN

is «
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' PAGE 4
AUGUST 10, 1982
'EMALTIES: PROMIBITION AGAINST PQSSESSIGN OF REMAINS
1. SB 297 WQULD PROVIDE THAT ANY PERSON WHO KMOWINGLY MUTILATES OR
DISINTERS, WANTONLY DISTURBS, OR WILLFULLY REMOVES ANY HUMAN REMAINS
IN OR FROM ANY LOCATION OTHER THAN A DEDICATED CEMETERY WITHOUT LEGAL

AUTHORITY WOULD BE GUILTY OF A MUISDEMEANOR, [N ADDITION, SB 2497
WOULD SPEC!FICALLY EXEMPT FROM SUCH PROHIBITION ANY PERSON WHO {3

FOLLOWING THE PROCEDURES SPECIFIED IN THE RILL FOR TREATMENT AND
DISPOSITION OF NATIVE AMERICAN BURIALS,

2. SB 297 WouLD PROHIBIT A PERSON FROM OQTA[N!NG OR POSSESSING NATIVE
AMERICAN ARTIFACTS OR HUMAN REMAINS WHICH ARE TAKEN FROM A NATIvE
AMERICAN CAIRN OR GRAVE AFTER JANUARY l 1904, EXCEPT IN ACCORDANCE

WITH THE PROVISIONS OF THE BILL, OR As OTHERWISE AUTHORIZED BY LAW,
Powers anp Duties oF NaTive AMerican HERITAGE Commission

 CURRENT LAW SPECIFIES THE POWERS AND DUTIES OF THE NATIVE AMERICAN

HeriTaceE CoMMISSION, [NCLUDING [DENTIFYING AND CATALOGING PLACES OF

RELIGIOUS OR SOCIAL SIGNIFICANCE TO NATIVE AMERICANS AND MAKING RECOMMERN-

DATIONS RELATIVE TO NATIVE AMERICAN SACRED PLACES LOCATED ON PRIVATE LANDS,
SB 287 wouLD ADDITIGNALLY SPECIFY THE FOLLOWING POWERS AND DUTIES OF

THE COMMISSION:

1, ‘YouLp recurre THE CoMMISSION, BY Jawuary, 1384, To IDENTIFY AND €ATALOG
UHOWN GRAVES AND CEMETERIES oF NATIVE AMERICANS OM PRIVATE LANDS.

2. YgulD REQUIRE THE CCMMISSION To NOTIFY LANDOWNERS ON WHOSE PRQPERTY
SUCH GRAVES AND CEMETERIES EXIST AND TO IDENTIFY THE NATIVE AMERICAN
GAOUP MOST LIKELY DESCENDED FrOM THE NATIVE AMERICANS (NTERRED ON THE
paopsérf.

3, w.LD AUTHORI[ZL THE CoMMISSIDN, UPOM APPLICATION OF E[THER THE

LAUDOWNERS OR DESCENDESTS, TO EDIATE SISPLTIS RELATING T0O

THE




-
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AUGUST 10, 1982
_4. WOULD AUTHORIZE THE COMMISSION TO ASSIST INTERESTED LANDOWNERS 1IN

DEVELOPING AGREEMENTS WITH NATIVE AMERICANS FOR TREATING AND DiSFOS!

OF THE HUMAN REMAINS AND GRAVE GOODS,
EXEMPTION FROM ENVIRONMENTAL QUALITY ACT AND CoasTaL Acy

WG

SB 297 WOULD EXEMPT THOSE PROVISIONS OF THE BILL RELATIVE TO DISCOVERY
AND DISPOSITION OF NATIVE AMERICAN BURIALS FROM THE PROVISIONS OF THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT AND THE CALIFORNIA CoASTAL AcT,
COMENTS : | | . | |

1., ACCORDING TO THE PROPONENTS OF SB 297, NATIVE AMERICAN BURIAL SITES
ARE OCCASIONALLY DISCOVERED ON PRIVATE PROPERTY EITHER AT THE TIME
OF DEVELOPMENT OF THE PROPERTY, DURING ARCHAEOLOGICAL STUDIES, OR
THROUGH INADVERTENT DISCOVERY, [T IS ARGUED THAT THERE IS NOT ONLY
A NEED TO PROTECT THE BURIAL SITES, BUT ALSO TO PROVIDE A PROCE DURE
WHEREBY DESCENDENTS OF THE DECEASED NATIVE AMERICANS WILL HAVE THE
OPPORTUNITY TO REGOMMEND TO THE PRVATE PROPERTY (OWNERS A PLSPECTABLE
MEAMS FOR TREATING AND DISPOSING OF THE REMAINS, ,

2. WHILE CURRENTLY THERE ARE LAWS TO PROTECT NATIVE AMERICAN BURIAL SITES
L.OCATED ON PUBLIC PROPERTY, THERE S CURRENTLY NO PROTECTION AFFORDED
SITES WHICH ARE LOCATED ON PRIVATE PROPERTY, UNLESS THE SITE [s
DETERMINED BY THE COURTS YO BE PROTECTED PURSUANT TO PROVISIONS OF
LAW GOVERN ING pﬁorﬁcriou OF CEMETERIES OR OTHER DEDICATED PLACES OF
BURTAL, HOWEVER, THERE HAS BEEN LITTLE SUCCESS (N ACHIEVING PROTECT ION
6F SUCH SITES THROUGH THE COURTS., FOR EXAMPLE, IN A RECENT.COURT

. DECISION, THE THIRD DISTRICT COURT OF APPEAL HELD THAT A BUR[AL S{TE
COMTAINING THE REMAING OF MORE THAN 200 MiwoKk INDIANS, WHICH was
UNEARTHED DURING "<u DFVELOPMENT OF A RESIDENT (AL HOUSING TRACT 1N
THE 05TY OF STocKisy, HAD NOT ACHIEVED PROTECTATLE STATIS AS A GyBLIC

- 4 i e rER . IYREE 2 ~ e o e, fom L
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PAGE 6
AUGUST 10, 1982

SB 297 wouLD PROVIDE A PROCEDURE WHICH MUST BE FOLLOWED UPON DISCOVERY
OF HUMAN REMAINS DURING EXCAVATION OF PRIVATE PROPERTY, THE PROPERTY
OWNER WOULD BE REQUIRED TO TEMPORARILY CEASE FURTHER EXCAVATION UNTIL
THE COUNTY CORONER IS NOTIFIED AND RECOMMENDATIONS REGARDING
'DISPOSITION OF THE REMAINS ARE MADE, [F THE CORONER DETERMINES THAT
THE REMAINS ARE THOSE OF NATIVE AMERICANS, THE DESCENDENTS, UPON
NOTIFICATION BY THE NATIVE AMERICAN:-HERITAGE COMMISSION, WOULD HAVE

24 HOURS TO INSPECT THE SITE AND RECOMMEND TO THE PROPERTY OWNER A
MEANS FOR TREATING AND DISPCSING OF {THE REMAINS.

IN THE EVENT THE COMMISSION IS UNABéE.To IDENTIFY A DESCENDENT, O
THE [DENTIFIED DESCENDENTS FAIL TO M$KE A RECOMMENDATION, OR THE
LANDOWNER AND THE DESCENDENTS ARE UN%BLE TO REACH AN AGREEMENT WITH
REGARD TO TREATING AND DISPOSING OF THE REMAINS, THE LANDOWNER WOULD

BE REQUIRED TO REINTER THE REMAINS AhD GRAVE GCODS WITH APPROPRIATE
" DIGNLTY ON THE PROPERTY IN A LOCATIO& NOT SUBJECT TO FURTHER

+

SUBSURFACE DISTURBANCE, '
SE 297 WOULD IMPOSE A MISDEMEANOR PENALTY FOR MUTILATION, DISINTERMENT,
DISTURBANCE, OR REMOVAL OF HUMAN REMAINS WITHOUT LEGAL AUTHORITY,

[N ADDITION, THE BILL WOULD PROHIBIT A PERSON FROM OBTAINING OR

POssESSING ANY NATIVE AMERICAN ARTIFACTS OR HUMAN REMAINS TAKEN FROM

A NATIVE AMERICAN CAIRN OR GRAVE AFTEX JAnuARY 1, 1984, Exceet

IN ACCORDANCE WITH THE PROVISIONS OF THE BILL OR AS OTHERWISE AUTHORIZED
By Law  However, SB 297 DOES NOT SPECIFY THE PENALTY FOR OBTAINING OR
POSSESS ING THE ARTIFACTS OR HUMAN REMAINS. THE COMMITTEE MAY WISH TO

CONSIDER, THEREFORE, WHETHER THE BILL SHOULD BE AMENDED TO SPECEFY THE

PENALTY FOR OBTAIMING AMD POSSESLING MRTIFACTS OR HUMAN REMAINS EROM A
MATIVE AMERICAN CAIRN OR GRAVE,

S
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Native American Heritage Commission
Proposed Rulemaking Schedule
Most Likely Descendant Regulations

California Public Resources Code Section 5097.94, subdivisions (k) and (1), and

November 18, 2016

December 2, 2016

December 16, 2016

December 23, 2016

January 6, 2017

January 20, 2017

February 3, 2016

Section 5097.98

The MLD Subcommittee provides comments to the
General Counsel.

The General Counsel provides the MLD
Subcommittee a second draft of the MLLD
regulations based on the comments received,

The MLD Subcomymnittee provides comments to the
General Counsel, |
The General Coumi;al provides the MLD
Subcommittee a third draft based on the comments
received. i
The MLD Subcommittes confers telephonically with
the General Counsel to determine whether the third
draft is ready for NAHC Commission consideration; if
s0, draft MLD regulations are inctuded in the agenda
packet for the January 2017 Commission mecting for
Commission consideration.

| .
The Commission reviews the draft MLD regulations
and votes to propose the regulations, propose the
regulations with amendments, or refer the regulations
back to the NAHC MLD Subcommittee for tevision,
If the Commission votes to propose the-draft
regulations, staff begins the formal rulemaking
process, !

Submission of the proposed rulemaking package to the
Department of Finance for fiscal impact assessment
and approval of fiscal impact statement. (This-process
usually takes 30 days but may require more time if
submitted during the state’s budget preparations.)




April 3, 2017

April 13, 2017

June 26, 2017
July 21, 2017

August 11, 2017

September 8, 2017 -

October 20, 2017

November 10, 2017

Submission of Notice of Proposed Regulatory Action,
Proposed Text, Initial Statement of Reasons, and
Economiic and Fiscal Impact Statement to Office of
Administrative Law for publication in the California

- Regulatory Notice Register.

Publication of Notice of Proposed Regulatory Action
in the California Regulatory Notice Register. Formal
rulemaking process begins and must be completed
within one year.

Comment period begins 4/13/17 and ends 6/26/17.

- (Note: Minimum required comment period is 45 days;

proposed comment period is 74 days)

Tribal consultation: period for proposed regulations

begins. |
Comment period eﬁds.
.
|
Public hearing. |

Publication of subsftantial changes and beginning of
new comment petiod,

Comment period begins 8/11/17 and ends 9/8/17.
{Note: Minimum required comment period is 15 days;
proposed conunent period is 28 days).

New comment period ends.
Tribal consultation for proposed regulations ends,

Commission decides whether to adopt regulations.

If regulations are aélopted on October 20, 2017,
rulemaking record is transmitted to the Office of
Administrative Taw, which has 30 days to review.
Regulations usually take effect on a quarterly basis
after approval by the Office of Administrative Taw
and submission to the Secretary of State.
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