
NATIVE AMERICAN HERITAGE COMMISSION 

MEMORANDUM 


January 10, 2017 


To: Native American Heritage Commission Members 

From: Terrie L. Robinson, General Counsel 

CC: Cynthia Gomez, Executive Secretary 

Re: Action Item: Authorization to Propose Regulations for General 
Provisions, the Treatment and Disposition ofNative American 
Human Remains, and the Most Likely Descendants Identification 
Process and Commence the Fonnal Rulemaking Process 

INTRODUCTION 

The Most Likely Descendants Regulations Subcommittee (MLD Subcommittee) 
ofVice Chairwoman Laura Miranda and Commissioner Julie Tumamait-Stenslie 
has reviewed the attached draft proposed regulations that would provide general 
provisions to implement, interpret and make specific statutes relating to the 
treatment and disposition ofNative American human remains. The Native 
American Heritage Commission (NAHC) implements all or part ofHealth and 
Safety Code section 7050.5, Public Resources Code section 5097.94, subdivision 
(k), and Public Resources Code section 5097.98 regarding the Most Likely 
Descendants identification process and the treatment and disposition of Native 
American human remains. The action requested of the Commission is for the 
Commission to authorize the Commission staff to: 

1) Propose the draft regulations as currently provided or as amended by 
the Commission in its January 20, 2017 meeting; and 

2) Commence the formal rulemaking process for the eventual adoption of 
the attached proposed regulations as currently provided or as amended 
by the Commission in the January 20, 2017 Commission meeting, 
including the drafting and publication of required rulemaking 
documents. 

The MLD Subcommittee did not endorse the draft proposed regulations in 
their entirety. Instead, the MLD Subcommittee reviewed the NAHC staff draft 
and public comments and offers these draft proposed regulations for consideration 
by the Commission. The MLD Subcommittee has asked that certain provisions 
be noted for purposes of greater discussion and consideration prior to 
proposing the regulations and beginning the formal rulemaking process 



because they represent a major change in the manner in which the 
Commission has implemented Public Resources Code section 5097.98. 

BACKGROUND AND PROCEDURE FOR ADOPTING THE MOST 

LIKELY DESCENDANTS REGULATIONS 


I. Background 

The Native American Heritage Commission (NAHC or Commission) has had a 
Most Likely Descendants Subcommittee (MLD Subcommittee) for many years to 
consider problems with the Most Likely Descendants identification process. This 
subcommittee began its work long before the Commission began considering 
adopting regulations on this issue in 2014. At the direction of the Commission, 
Commission staffheld a series ofpre-notice public hearings1 in2015 to take 
comments on the Most Likely Descendants identification process that would be 
considered by the MLD Subcommittee and Commission staff in drafting proposed 
regulations. 

Since the beginning of2016, the NAHC staff members have worked to draft 
proposed regulations for consideration by the MLD Subcommittee by holding staff 
meetings, reviewing several drafts, and sharing the staffs considerable 
institutional knowledge about the Most Likely Descendants (MLD) identification 
process, public comments, and recurring problems. Beginning in August of2016, 
the MLD Subcommittee received a draft of the proposed regulations from the 
General Counsel and, over several months, reviewed and revised multiple drafts of 
the proposed regulations. The MLD Subcommittee agreed to refer these draft 
proposed regulations to the entire Commission for discussion and a decision as to 
whether to propose the regulations through the formal rulemaking process for 
future adoption. 

If the Commission approves the draft proposed regulations as provided or as 
amended, Commission staff will draft the additional required rulemaking 
documents, including the Notice ofProposed Action, Initial Statement ofReasons, 
and Economic Impact Assessment/Analysis, and initiate the rulemaking process in 
accordance with the proposed rulemaking schedule approved by the Commission 
at its October 20, 2016 meeting. 

1 These pre-notice public hearings were held in Rocklin, Brooks, Temecula, Redding, 
Rohnert Park, Sacramento, Santa Ynez, and San Diego. 
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II. 	 Procedure and Proposed Schedule for Adopting the Most Likely 

Descendants Regulations 


If the Commission approves the draft proposed regulations at its January 20, 2017 
meeting and authorizes the Commission staff to initiate the rulemaking process, 
the following procedural steps will take place: 

• 	 February 3, 2017: Staff submits the proposed rulemaking package, 
including the draft proposed regulations, to the Department ofFinance for 
fiscal impact assessment and approval of the fiscal impact statement. 

• 	 April 3, 2017: Staff submits the Notice ofProposed Action, proposed text 
of the regulations, Initial Statement ofReasons, and Economic and Fiscal 
Impact Statement to the Office ofAdministrative Law (OAL) for 
publication in the California Regulatory Notice Register. 

• 	 April 13, 2017: OAL publishes the Notice ofProposed Action in the 
California Regulatory Notice Register. This begins the formal process of 
adopting regulations, i.e., the "rulemaking process," and the period for 
public comment and tribal consultation. 

o 	 The period for public comment and tribal consultation begins. 
Publication of the Notice ofProposed Action begins the period for 
public comment on the proposed regulations. The Commission 
decided on a 74-day public comment period, more than the 
minimum 45-day public comment period. 

• 	 June 26, 2017: Public comment period ends. 
• 	 July 21, 2017: Public hearing. 
• 	 August 11, 2017: Publication of substantial changes to the proposed 

regulations and beginning ofthe public comment period on those 
substantial changes. The Commission decided on a 28-day public 
comment period, more than the minimum required 15-day public 
comment period. 

• 	 September 8, 2017: Public comment period ends. Tribal consultation 
period ends. 

• 	 October 20, 2017: Commission decides whether to adopt regulations. 
• 	 November 10, 2017: If regulations are adopted on October 20, 2017, the 

rulemaking record is transmitted to the Office of Administrative Law, 
which has 30 days to review the record. Regulations usually take effect on 
a quarterly basis after approval by the Office of Administrative Law and 
submission to the Secretary of State. 
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DISCUSSION 


I. 	 Problems with the Most Likely Descendants Identification Process and 
the Treatment and Disposition ofNative American Human Remains 

NARC Staffand the MLD Subcommittee reviewed public comments provided 
prior, during and after the pre-notice public hearings on the MLD process. A 
summary ofthe comments received, and the number of people or organizations 
who commented on the same issues, is provided. The most commonly cited 
problems included: 

• 	 Lack of understanding of the MLD identification process; lack of 
written guidelines outlining the roles and responsibilities ofMLDs and a 
lack of a code ofethics for MLDs. 

• 	 The identification of individuals as MLDs on equal footing with Tribes; 
• 	 Confidentiality during the process of conferring with landowners 

regarding the treatment and disposition ofNative American human 
remains. 

Additional problems identified by staff included but were not limited to: 

• 	 Reinterment of remains by landowners who have assmned that MLDs were 
not or could not be identified; 

• 	 Protection ofNative American burial sites and remains pending the 

identification ofMLDs; 


• 	 Ensuring compliance by landowners with the provisions of subdivision ( e) 
ofPublic Resources Code section 5097.98 when Native American remains 
are reinterred on the landowner's property; 

• 	 The lack of a procedure for mediating disputes between MLDs and 

landowners pursuant to Public Resources Code section 5097.94, 

subdivision (k); 


• 	 The lack of definition of crucial terms in Public Resources Code section 
5097.98 such as "appropriate dignity," among others; 

• 	 Disintennent ofNative American human remains previously reinterred on a 
landowner's property; and 

• 	 Maintaining confidential the location ofNative American burials pending 
identification of the MLDs in order to protect the burials from vandalism. 

Given that terms in Public Resources Code section 5097 .98 needed to be defined, 
staff reviewed other statutes that the Commission implements and/or enforces and 
determined that definitions should be proposed for all of the statutes the 
Commission implements and/or enforces. In the future, Commission Staff will 
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provide draft proposed regulations for the Commission's consideration regarding 
Commission officers and meetings, the SB 18 tribal consultation list, the Sacred 
Lands Inventory, investigations and public hearings under Public Resources Code 
sections 5097.94, subdivision (g) and 5097.97, and the California Native 
American Graves Protection and Repatriation Act (Ca!NAGPRA), among others. 

II. Provisions Meriting Greater Consideration 

The MLD Subcommittee asked that the following provisions ofthe draft proposed 
regulations be identified for greater discussion and consideration because of the 
impact they could have on how the Commission has previously implemented 
Public Resources Code section 5097.98. 

A. 	 Chapter 3, Article 2, Section 29214: Inclusion on the Most Likely 
Descendants List 

The MLD Subcommittee offers for the Commission's consideration naming 
Tribes or consorti~ ofTribes, and not individuals, as Most Likely Descendants and 
including only Tribes on the Most Likely Descendants list. The reason for 
offering this controversial proposal is based in the legislative history of the statute 
that created the MLD identification process. 

The statute that created the MLD process, SB 297 (Garamendi, Chapter 1492, 
Statutes of 1982) was enacted following the Third District Court of Appeal's 
decision in Wana the Bear v. Community Construction, Inc., (1982) 128 
Cal.App.3d 536. In Wana the Bear, the Third District Court of Appeal held that 
ancient Native American burials were not protected as public cemeteries under the 
laws applicable to cemeteries. As such, a separate statute and process were 
necessary to protect ancient Native American human remains and associated items 
from destruction and theft. The legislative committee reports and versions of the 
SB 297 are consistent in providing that recommendations on the treatment and 
disposition ofNative American human remains are to be made by multiple 
descendants rather than any one single descendant. 

Attached are some of the legislative analyses of SB 297 that show the consistent 
reference to multiple descendants as opposed to an individual descendant for 
purposes ofmaking recommendations as to the treatment and disposition ofNative 
American human remains. 
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B. 	 Chapter 3, Article 8, Section 29226: Most Likely Descendants and 
Authorized Representatives Code ofEthics 

Section 29226 provides a Code ofEthics for Most Likely Descendants and their 
Authorized Representatives to follow. Subdivision (a) provides that Most Likely 
Descendants shall not: 

have a financial interest in the treatment and disposition ofthe Native 
American human remains and/or associated items for which the Most 
Likely Descendants have been identified as Most Likely Descendants. Most 
Likely Descendants and their authorized representatives shall not serve as 
paid archaeological or cultural resources monitors for projects where the 
remains for which the Most Likely Descendants have been identified were 
discovered. 

The intention ofthis provision is to preserve the integrity ofthe process of 
determining the treatment and disposition ofNative American human remains. 
However, the unintended consequence of this provision could be that the people 
most knowledgeable about the tribal cultural resources at a site and best able to 
protect them could also be the tribe identified as the Most Likely Descendants. 
Under this provision, the tribe could not serve as paid archaeological or cultural 
resources monitors for a project for which it has been identified as the Most Likely 
Descendants. The MLD Subcommittee recognizes the need and desire to preserve 
the integrity of the process of determining the treatment and disposition ofNative 
American human remains. However, the MLD Subcommittee raises the issue that 
project proponents could use this regulation as a means ofavoiding paying tribal 
cultural resources monitors for their work if their tribe is later identified as MLDs 
for the project on which the monitors are working. 

C. 	 Chapter 3, Article 8, Section 29277: Commissioner Involvement in 
Conferrals or Mediations 

Section 29227, subdivision (b ), provides that a Commissioner should avoid, if 
possible, participating in conferrals or mediations with landowners regarding the 
treatment and disposition of Native American human remains and/or associated 
items for which the Commissioner's tribe or consortium to which the 
Commissioner's tribe belongs has been identified as Most Likely Descendants. 

The purpose of this provision is to avoid any confusion as to whether a 
Commissioner is acting in his or her capacity as a Commissioner when conferring 
with landowners. However, the MLD Subcommittee raises for the Commission's 
consideration that the potential unintended consequence ofthis provision could be 
that Commissioners will have to refrain from representing their tribes in conferrals 
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or mediations with landowners despite the fact that their very profession involves 
representing their tribes in such conferrals and mediations. The Commission wants 
and needs to attract potential candidates with expertise in cultural resources and 
the laws protecting them. This limitation may cause many desirable candidates for 
appointment to the Commission to avoid applying for appointment because they 
would be precluded from representing their tribes in conferrals and mediations 
with landowners. 

CONCLUSION 

Attached please find the draft proposed regulations, a summary ofpublic 
comments received, legislative analyses of SB 297, and the proposed rulemaking 
schedule. 
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NAI-IC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

CALIFORNIA CODE OF REGULATIONS, TITLE 14, NATURAL RESOURCES 

Division 17, Native American Heritage Commission 

CHAPTER 1. GENERAL PROVISIONS 

Article 1 Purpose and Interpretation of Regulations 

§ 29001 Purpose of Regulations 
§ 29002 Interpretation of Regulations 
§ 29003 Exglanation of References 

Article 2 Definitions 

§ 29004 Appropriate Dignlly 
§ 29005 Associated Items 
§ 29006 Burial or Burial Site 
§ 29007 California Native American Tribe"''
§ 29008 . Charrperson 
§ 29009 Cultural Affiliation 
§ 29010 Culturally Appropriate Tr~tfttnent

"'" 
§ 29011 Further and Future Subsurface'-Oistfirbance 

~. '-;-.}~ 

§ 29012 Generally Acceptedl:Ultural tlr Archaeological Standards or Practices 
§ 29013 Landowner
§ 29014 Most Likely Des.c;endil:nts 

tr' 
§ 29015 Multiple 

-~ itr-,y 
Native Afueriditi. 

"¥•;;.h.,~ 

Remains 
§ 29016 Native Am~Eican Hfiman Remains 
§ 29017 Nondestructi~~efuoval and Analysis 
§ 29018 Parliamentariaw~· 
§ 29019 Project 
§ 29020 Qualified Archaeologist 
§ 29021 Reinterment 
§ 29022 Sacred Lands Inventory 
§ 29023 Secretary 
§ 29024 Traditional Tribal Territory 
§ 29025 Traditionally and Culturall}' Affiliated 
§ 29026 Vice Chairperson 

CHAPTER 2 THE COMMISSION - RESERVED 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

CHAPTER 3 MOST LIKELY DESCENDANTS, NATIVE AMERICAN HUMAN REMAINS, 
AND ASSOCIATED ITEMS 

Article 1 Procedures for Protecting Native American Human Remains 
Pending Treatment and Disposition; Procedure for Identifying 
Most Likely Descendants 

§ 29201 Procedure for Protecting Native American Human Remains and 
Associated Items Pending Conferral with the Most Likely Descendants 

§ 29202 Emergency Removal of Native American Human Remains and 
Associated Items Prior to Identification of or Conferral with the Most 
Likely Descendants 

§ 29203 Procedure for Identification of Most Likely Descendants 
§ 29204 Identification of Most Likely Descendant&'&. Factors Considered 
§ 29205 Rotation of Most Likely Descendantsid~ntifications When More Than 

One Tribe of the Same Cultural Affilffilti~!fi'Shares Traditional Tribal 
Territories or When TraditionalA'""'" al Ter'~Hk>ries Over la ; Tribal 
Consortia 

§ 29206 Joint Most Likely Descendants Iden ifications When Tribes of 
Different Cultural Affiliati5,'ii~&,Ve O'Ve'r!arrning Tribal Territories 

§ 29207 Most Likely Descendints Id'~f,dffd!1fons on a Project or Site Basis; 
Multiple Most LikeJY''D't!scen;;ants'Identifications for a Single Project 
Overlapping One'1'16'f,,M6te,:rrad'l'tional Tribal Territories; Continuing 

'"'"'·>Y 
IdentificationS;{or Remains 

-"""-'".<~::.

Reinterred or Preserved in Place on the 

Landowneff~ P~ci'~r "~~/ 


§ 29208 Alternat~ M'&st Lik~ y Descendants Identifications When Most Likely 

Descendants "'"""" Gannot ii. or Will Not Serve 

§ 29219 Authorized Repf~sentative(s) of Most Likely Descendants 
§ 29210 Replacement of Most Likely Descendants' Authorized 

Representative(s) Before Treatment and Disposition of Remains 
§ 29211 Death or Nonexistence of Most Likely Descendants After Reinterment 

or Preservation in Place of Native American Remains on Landowner's 
Property 

§ 29212 Authorized Representatives of Landowners 
§ 29213 Notification of Most Likely Descendants Identifications 

Article 2 Most Likely Descendants List 

§ 29214 Inclusion on Most Likely Descendants List 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

§ 29215 	 Prior Identifications of Individuals as Most Likely Descendants for 
Remains Reinterred or Preserved in Place on a Landowner's Progerty; 
Removal of Individuals from the Most Likely Descendants List 

§ 29216 Removal from Most Likely Descendants List 
§ 29217 Most Likely Descendants List Registration Form; Update of Contact 

Information 

Article 3 	 Most Likely Descendants' Duties 

§ 29218 	 Regort of Treatment and Disposition 

Article 4 	 Conferral Between Most Likely Descep(J;mts and Landowners; 
Mediation of Disputes Between M~.s,ykely Descendants and 
Landowners Pursuant to Public ·~oiill;\;es Code Section 5097.94, 
Subdivision (k) 	

§ 29219 Conferral Between Most 
§ 29220 Confidentiali of Discussi 
§ 29221 Application for Mediation 
§ 29222 Mediation Procedur1ts~j 

Article 5 Reinterme11tcpf,NafiV:e Am'erican Human Remains and Associated 
Items oq,!!~~d.~i\e;1flJlroperty 

§ 29223 	 Reinterment Cif'Natlve American Human Remains and Associated 
"lf,:"?' 	 . 

Items on Landowner's Progerty 

Article 6 	 Repatriation of Native American Human Remains and Associated 
Grave Goods to Most Likely Descendants; Preservation in Place 

§ 29224 	 Regatriation of Native American Human Remains to Most Likely 
Descendants 

Article 7 	 Public Records Act Exemption from Disclosure of Native 
American Burials 

§ 29225 	 Confidentiality of Native American Burials 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

Article 8 Most Likely Descendants and Authorized Representatives Code 
of Ethics; Commissioner Involvement in Conferrals or Mediations 

§ 29226 Most Likely Descendants and Authorized Representatives Code of 
Ethics 

§ 29227 Commissioner Involvement in Conferrals or Mediations 

The remainder ofthis page was intentionally left blank. 



NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

Article 1 Interpretation and Purpose of Regulations 

§ 29001 Purpose of Regulations 

The regulations of the Native American Heritage Commission (NAHC) implement 
and interpret Government Code sections 65092, subdivision (b), 65351, subdivision 
(a)(1), 65352, 65352.3, subdivisions (a)(1) and (a)(2), 65352.4 and 65562.5; Health 
and Safety Code section 7050.5; the California Native American Graves Protection 
and Repatriation Act, Division 7, Part 2, Chapter 5 of the Health and Safety Code 
(Health and Safety Code section 8010 et seq.); Division 5, Chapter 1.75 of the Public 
Resources Code (Public Resources Code sections 5097.9 through 5097.991); the 
Native American Historic Resource Protection Act, Division 5, Chapter 1.76 of the 
Public Resources Code (Public Resources Code sections 5097.993 and 5097.994); 
Sections 21073 and 21080.3.1 of the Public Resources Code; and as all of them as 
they may be amended from time to time. No attempt j}a~,been made to reproduce in 
these regulations all of the definitions, poli~ies, a~~1d{~~r provisions foun~ in these 
Acts and statutes. Therefore, these regulatwns s~:µld B~~~ad together with these 
Acts and statutes. ·tt;;;?

Note: Authority cited: Sections 11152, .J,,l,§42.2, ::,q,vernment Code; Section 
5097.94, Public Resources Code. Refere~(:~e'¥i~.~.~!io~'S'65092, 65351, 65352, 
65352.3, 65352.4, 65562.5, Government G:Ode;"'S~t:tions 7050.5, 8010, 8011, 8012, 

¥f 
8013, 8014, 8015, 8016, 8017, 

;<;If"(',~ if' 

~p11l;',8019,'iW,Q20, 8021, 8029, 8030, Health and 
Safety Code; Sections 5097.9, sO~~~Jrg~2/i92, 5097.93, 5097.94, 5097.95, 
5097.96, 5097.97, 5097.9f!,:5"<J;?_7.99~097.991, 5097.993, 5097.994, 21073 and 
21080.3.1, Public Reso\!cf;'(es CoUti. '}'!' 

§ 29002 Interpretatiort~oLiregulations 

These sections are adopted severally. Ifone or more of these sections is deemed 
invalid, the remaining sections are intended to remain in effect. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 65092, 65351, 65352, 
65352.3, 65352.4, 65562.5, Government Code; Sections 7050.5, 8010, 8011, 8012, 
8013, 8014, 8015, 8016, 8017, 8018, 8019, 8020, 8021, 8029, 8030, Health and 
Safety Code; Sections 5097.9, 5097.91, 5097.92, 5097.93, 5097.94, 5097.95, 
5097.96, 5097.97, 5097.98, 5097.99, 5097.991, 5097.993, 5097.994, 21073 and 
21080.3.1, Public Resources Code. 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

§ 29003 Explanation of References 

References in these regulations to "Chapter_", "Subchapter ~"Article~" 

Section __," and Paragraph (___J," denote subdivisions of these regulations. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 65092, 65351, 65352, 
65352.3, 65352.4, 65562.5, Government Code; Sections 7050.5, 8010, 8011, 8012, 
8013, 8014, 8015, 8016, 8017, 8018, 8019, 8020, 8021, 8029, 8030, Health and 
Safety Code; Sections 5097.9, 5097.91, 5097.92, 5097.93, 5097.94, 5097.95, 
5097.96, 5097.97, 5097.98, 5097.99, 5097.991, 5097.993, 5097.994, 21073 and 
21080.3.1, Public Resources Code. 

::::.' ::::::D;gnity 

"Appropriate dignity" means a manner or st}ilkt\lif'respect~ 
'i(,;;._.,._y 

and accommodates the 
cultural values, use and traditions of MostLikel.Y1Q,escendants in the treatment and 
disposition of Native American human rli~llilJ~,,.~nelfftssociated items for purposes of 
reinterment pursuant to Public Res2urcesi!;Jfde'l\ection 5097.98, subdivision (e). 

Note: Authority cited: Sectiorfs'>1;'Q152;;;1,l3}J:2.2, Government Code; Section 
[~~.,,-1~ . 'z-R.j.j/

5097.94, Public Resources,Gode. 
¢>>"''"--,~-~'?>-

Reference: 
··;°J·"-, 

Section 65562.5, Government Code; 
Sections 5097.9, 5097.9 '5097:~:!/3,'P,ublic Resources Code . 

§ 29005 Associated Ite~'§l" 

"Associated Items" means items found with or near Native American human 
remains for which it can be reasonably concluded that they were intentionally 
placed or buried with Native American human remains at the time of interment or 
later as part of funerary practices, death rites or ceremonies. For purposes of 
Chapters 1.75 and 1.76 of the Public Resources Code, "Associated items" is 
synonymous with "associated grave goods," "associated grave artifacts," "items 
associated with the human remains," "Native American artifacts taken from a Native 
American grave or cairn,' "items associated and buried with Native American human 
remains," and "items associated with Native American human burials." 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, 5097.99 
and 5097.991, Public Resources Code. 

§ 29006 Burial or Burial Site 

For purposes of these regulations, "burial" or "burial site" means, except for 
cemeteries and graveyards protected under other existing law, a natural or 
prepared physical location, whether originally below, on, or above the surface of the 
earth, into which human remains were intentionally deposited as a part of the 
funerary practices, death rites or ceremonies of Native American people. "Burial" or 
"burial site" is synonymous with "grave" or"cairn" for purposes of Section 5097.99 
of the Public Resources Code. 

Note: Authority cited: Sections 11152, 11342.2, Ggv'~.[~ment Code; Section 
5097.94, Public Resources Code. Reference: Secti~s 50'9,].94, 5097.98, 5097.99, 
Public Resources Code. 

§ 29007 California Native America~'fiNbe 

For purposes of Sect~o?~ 6509~;<:1531)1, 65~f], 65352.3, 65352.~ and 65562.5 of the 
Government Code, D1v1s10n 5, Ch)J?~$!1:"S:.i;f'"\J~nd 1.76 of the Pubhc Resources Code, 
and Sections 21073 and 2}j)~,9,,~.l"Q;~£he Public Resources Code, "California Native 
American Tribe" means~(Nativefb.met!i:an tribe located in California that is on the 
contact list maintainedby;i;he Na'~lve American Heritage Commission for purposes 
of Chapter 905 of the Statute·~:9J~2004. 

·!l-;!'1',. "' 
For purposes of Government Code section 

65352.4, "Native American triBe" is synonymous with "California Native American 
tribe." 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 65092, 65351, 65352, 
65352.3, 65352.4, 65562.5, Government Code; Sections 5097.92, 5097.94, 21073, 
and 21080.3.1, Public Resources Code. 

§ 29008 Chairperson 

"Chairperson" means the person elected by the members of the Native American 
Heritage Commission to serve as chairperson of the Commission. 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097. 98 
January 20, 2017 Commission Meeting 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.91 and 5097.94, Public 
Resources Code. 

§ 29009 Cultural Affiliation 

"Cultural affiliation" means a relationship of shared group identity that can be 
reasonably traced historically or prehistorically between a present day California 
Native American tribe or tribes and an identifiable earlier tribe or group that 
occupied a particular area. Cultural affiliation is established when the 
preponderance of evidence, based on geography, kinship, biology, archaeology, 
anthropology, linguistics, folklore, oral tradition, historical evidence, or other 
information or expert opinion, reasonably leads to a conclusion of shared group 
identity between a present day California Native American tribe or tribes and a 
identifiable earlier tribe or group that occupied a partjcqjar area. 

Note: Authority cited: Sections 11152, 11342.2,,. ·rnent Code; Section 
5097.94, Public Resources Code. Reference: Se'c&ms 5o9'7~ft4, 21073, 21080.3.1, 
Public Resources Code. 

§ 29010 Culturally Appropriate Treatmerfbi&\" 
~+~·u4~, ~, v 

"Culturally appropriate treatm~iffit:'. >:,10,,v mlans-t~lfatment 
,_,,,,.,~~v 

of Native American human
remains and associated ite!l\;SJ!>Qnsl~t~nt with the cultural values, traditions and use 
of the Most Likely Desc~fil'.aa.n.\:~~\t~uitufally appropriate treatment" may be 
ascertained from a revieW~~ the l}te of the discovery of Native American human 
remains utilizing cultural arll1!;cf1Jihaeological standards and information. For 
purposes of Chapter 1.75 of DlVlsion 5 of the Public Resources Code, "culturally 
appropriate treatment" is synonymous with "sensitive treatment and disposition." 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29011 Further and Future Subsurface Disturbance 

"Further and future subsurface disturbance" means any below ground disturbance 
within a reasonable distance of no less than six feet of Native American human 
remains and/or associated items reinterred pursuantto subdivision (e) of Public 
Resources Code section 5097.98. 
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NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29012 Generally Accepted Cultural or Archaeological Standards or Practices 

"Generally Accepted Cultural or Archaeological Standards or Practices" shall include, 
but not be limited to, the following non-invasive standards or practices: 

(a) No further excavation or disturbance of a site where Native American human 
remains and/or associated items are discovered except as necessary to 
protect the site in accordance with Section 29201. 

(b) Standards or practices commonly used by qualified archaeologists to protect 
archaeological sites as work has stopped from Hg!Jt, heat, wind, moisture, 
movement, erosion, friction or any physical 6~£~ct, theft, and vandalism 
when no one is present to protect them. .,~,,, 

• ''!;i~~)t.,l 

Note: Authority cited: Sections 11152, 1134~§6vernml'~t Code; Section 
5097.94, Public Resources Code. Refer ce: Sectrgns 5097.94, 5097.98, Public 
Resources Code. 

§ 29013 Landowner 

··~~~1'%2~~ 
"Landowner" means the;~net6U ">on which Native American human remains 
are discovered, reinter~~~~{ pr~~erved in place. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29014 Most Likely Descendants 

"Most Likely Descendants" means a California Native American tribe or consortium 
of California Native American tribes identified by the Executive Secretary or their 
staff designee to most likely be the lineal descendants of the Native American 
person or persons whose remains have been discovered, subsequently reinterred or 
preserved in place. There may be more than one tribe identified as Most Likely 
Descendants, and a tribe or consortium of tribes may serve as Most Likely 
Descendants. 
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29015 Multigle Native American Human Remains 

"Multiple Native American Human Remains" means the remains of more than one 
Native American human, whether an inhumation or cremation, and in any state of 
decomposition or skeletal completeness. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 7050.5, 
Health and Safety Code; Section 5097.94, Public Resources Code. Reference: 
Sections 5097.94, 5097.98, Public Resources Code . 

§ 29016 Native American Human Remains;
'l'1'4'}if--...'J~

"Native American Human Remains" are humfif'{*,~a-ins de ermined by a county 
coroner pursuant to Health and Safety c;, ..IJe sectiQR 7050.5 to be the remains of a 
Native American. 7

Note: Authority cited: Sections,,1n:T5'.f, 
~.;..'fl}, 

113.~,3.2, Government Code; Section 
5097.94, Public Resources Code:1;.!{efei;~g~J;•"'Section 7050.5, Health and Safety 
Code; Sections 5097.94, 5Q~?:tgfl, P'lfwic'R°(;sources Code. 

§ 29017 Nondestructiife?Refuoval and Analysis 

"Nondestructive Removal and Analysis" means the removal and analysis of Native 
American human remains without further damage, deterioration, or decomposition. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 290218 Parliamentarian 

"Parliamentarian" means the Commissioner appointed by the Commission 
Chairperson to serve as Parliamentarian of the Commission and insure that 
parliamentary procedures are followed during Commission meetings. 
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.91, 5097.94, Public 
Resources Code. 

§ 29019 Project 

For purposes of this Chapter, "Project" is synonymous with the definition of 
".project" under Public Resources Code section 21065 and also means any ground­
disturbing activity that results in the inadvertent discovery of Native American 
human remains. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, 21065, 
Public Resources Code. 

§ 29020 Qualified Archaeologist 

"Qualified archaeologist" means an arc~e,olo _, .. istered with the Registry of 
Professional Archaeologists who has exp~f~e.Qs;e wij\11an area and the tribes within 
that area in which he or she is prac.~j~ing ~dfa'i?'ology. 

Note: Authority cited: Sectiorr~f~~,~~2">:iit}JifZ.2, Government Code; Section 
5097.94, Public Resourcesi;_Q.c!e· Rtifererice: Sections 5097.94, 5097.98, Public 
Resources Code. ,,~,{'- ·.;\\\~fti 't~~''' 

§ 29021 Reinterment·,'~/i)~#"l 
"Reinterment" means the interment and reburial of previously disinterred human 
remains. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, 5097.98, Public Resources Code. Reference: Sections 5097.94, 5097.98, 
Public Resources Code. 

§ 29022 Sacred Lands Inventory 

"Sacred Lands Inventory" means the inventory of places maintained by the 
Commission pursuant to Public Resources Code section 5097.94, subdivision (a) of 
special religious or social significance to Native Americans and known graves and 
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cemeteries of Native Americans located on private land and the inventory 
maintained by the Commission pursuant to Public Resources Code section 5097.96 
of Native American sacred places located on public lands. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.96, Public 
Resources Code. 

§ 29023 Secretary 

"Secretary" means the Commissioner elected by the members of the Native 
American Heritage Commission to serve as Secretary of the Commission. 

Note: Authority cited: Sections 11152, 11342.2, Govryft!Jlent Code; Sections 
5097.91, 5097.94, Public Resources Code. Refere11:se'~ections 5097.91, 5097.94, 
Public Resources Code. 

§ 29024 Traditional Tribal Territo, 

"Traditional tribal territory" mean,~J~e g~cP ~~ii: area historically or 
prehistorically occupied by a C<l!ifc:i'rnJa Natty~ American tribe. 

Note: Authority cited: S~tiQilc~.,1ll~~·":rf342.2, Government Code; Section 
5097.94, Public Resours£;'{ Code\~ef~rence: Sections 5097.92, 5097.94, 21080.3.1, 
Public Resources Code . ..,<'.!~ 'l'\ 

§ 29025 Traditionally and Culturally Affiliated 

"Traditionally and culturally affiliated" means the affiliation between a present-day 
California Native American tribe and a geographic area the tribe affirms it occupied 
in when such residence can be reasonably traced, historically or prehistorically. 
Traditional and cultural affiliation is not solely based on the history ofresidence of 
any individual tribal member's ancestors but on the history of residence of the tribe 
as a whole. 

§ 29026 Vice Chairperson 

"Vice Chairperson" means the Commissioner elected by the members of the Native 
American Heritage Commission to serve as Vice Chairperson of the Commission. 
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.91, 5097.94, Public 
Resources Code 

CHAPTER 2 THE COMMISSION -- RESERVED 

The remainder ofthis page was intentionally left blank. 
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CHAPTER 3 	 MOST LIKELY DESCENDANTS, NATIVE AMERICAN HUMAN REMAINS, 
AND ASSOCIATED ITEMS 

Article 1 Procedures for Protecting Native American Human Remains 
Pending Treatment and Disposition; Procedure for Identifying 
Most Likely Descendants 

§ 29201 Procedure for Protecting Native American Human Remains and 
Associated Items Pending Conferral with Most Likely Descendants 

Native American human remains and associated items that have been discovered or 
unearthed shall be protected in situ prior to conferral with the Most Likely 
Descendants by the landowner on whose property the remains and associated items 
were found, unless removal is necessary to prevent immediate damage to the 
remains and associated items. In situ preservation sh.altlinclude such feasible 
measures to protect the remains and associated iteni'f,,trom light, heat, wind, 
moisture, movement, erosion, friction or any phy~J?ia11'6:t1Jact, theft and vandalism. 
Removal, if necessary, shall be completed by gr'"''"' · ied ~~q~aeologist.

Note: Authority cited: Sections 11152, 3'1342.2, :Ji_vernment Code; Section 
5097.94, Public Resources Code. Refereqr'\!·[~~ecti~frs 5097.94, 5097.98, Public 
Resources Code. \; ,;f''":\fp 

§ 29202 	 Emergency Removal1cifNatlve American Human Remains and 
·-·;.-' <r·;,,J_-,,_ -,~--;">. 

Associated'.ltems'P.riortoldentification of or Conferral with the Most 
Like! Des&' antgl 

(a) Generally speaking, Native' merican human remains and/or associated items 
are to be left in place. If in situ preservation poses a serious risk of immediate 
damage to Native American human remains and/or associated items prior to the 
identification of or conferral with the Most Likely Descendants, the 
determination whether the remains and/or associated items need to be removed 
immediately shall be made by a qualified archaeologist. Removal, if necessary, 
shall be completed by a qualified archaeologist atthe landowner's expense. 
Circumstances necessitating removal shall be limited to unavoidable acts of 
nature or unintentional acts including, but not limited to, flooding, rain, fire, and 
subterranean movement. 

(b) In the event that removal of Native American human remains and/or associated 
items is required to avoid immediate damage before the Most Likely 
Descendants have been identified or have inspected the site where the remains 
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and associated items were discovered, the remains and associated items shall be 
removed, stored, and preserved carefully and respectfully in containers 

appropriate for the respectful storage of human remains. The type, provenience 
and state of the remains and associated items shall be documented by a qualified 
archaeologist upon removal and, if reinterred where discovered, upon 
reinterment. Storage and preservation of the remains and associated items shall 
be without any destructive testing cir analysis pending conferral with the Most 
Likely Descendants, and on-site, if possible, with appropriate security. 

(c) 	In the event that removal of Native American human remains and/or associated 
items is necessary in order to avoid immediate damage after the Most Likely 
Descendants have inspected the site where the remains and associated items 
were discovered but before the Most Likely Descendants have made a 
recommendation as to treatment and disposition, J;h'e,,remains and associated 
items shall be removed and stored by a qualifi~91{K~haeologist in accordance 

. h h (b) b 	wit paragrap a ove 	

(d) Disinterred Native American human renril'l1l1i,.ifi'all alwa~s be kept with their 
associated items in containers appr iate filt)Jpe storage of human remains in 
accordance with paragraph (b) abov .~ ~" 

Note: Authority cited: Sections;l''Il'b;j2, 113~2.2, Government Code; Section 
5097.94, Public Resources Cocf@~e(lrencelP'Sections 

"0~4'' -.,,-2~);o'/ 
5097.94, 5097.98, Public 

Resources Code. 

§ 29203 Procedure for'Iiientification of Most Likely Descendants 

Most Likely Descendants may be identified on an individual tribal basis, a rotational 
basis, as joint Most Likely Descendants for the same project, or as multiple Most 
Likely Descendants for a single project that overlaps multiple traditional tribal 
territories. 

(a) Identification of Most Likely Descendants 

Upon receiving notification of the discovery of Native American human remains 
from a representative of a county coroner's office in conformance with Health and 
Safety Code section 7050.5, subdivision (c), the Executive Secretary or their staff 
designee, absent unforeseen difficulties, will attempt to identify the Most Likely 
Descendants for the Native American(s) whose remains have been discovered 
within two business days of the NAl-IC receiving the notification. Identified Most 
Likely Descendants will have two business days to accept or decline the 
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identification. Most Likely Descendants identifications will be made only after a 
county coroner has identified discovered remains as Native American. 

(b) Confidentiality of Location of Native American Burials 

In order to protect the immediate vicinity of Native American human remains from 
damage or from disturbance by further development activity prior to conferral with 
the Most Likely Descendants, the landowner and the county coroner's office shall 
keep confidential the location of Native American human remains discovered on the 
landowner's property except as necessary to comply with Health and Safety Code 
section 7050.5. The location of Native American human remains is exempt from 
disclosure by the county coroner under Government Code sections 6254 (r) and 
6254.10. 

(c) Notice of Identification to the Most Likely Descern:[;i.hts and Landowner 

The Ex~cutive Secretary ~r the~r. staff designee ~~'!proVJ~i~.w:itten noti:e of the 
Most Likely Descendants 1dent1f1cat10n to theJand9wner WJj;hm one busmess day of 
the Most Likely Descendants accepting the id-~ttt(fifation. 6nly the tribal 
chairperson, chief, president or captain gJ: the 

•,·""'''-~
trlb~~dentified as Most Likely 

Descendants_ will be pro~ided notic··.e·.·· ~ftl%,~'ltl~~~i.fi~~fion on behalf of the tribe 
unl~ss the tn~e'.s govermng b~dy,91!.rr"~gna"t,~t'm')11ntmg an alternate and/or 
add1t1onal rec1p1ent(s) to rece11;1!:l''notwe. 

(d) Inability of the Execut!J;g~S,$,f,reta,,51 or Their Staff Designee to Identify Most 
Likely Descendants,ft;\~ '"tt\ '"fo'/ 

When the Executive Secretit~g,rJfueir staff designee is unable to identify Most 
Likely Descendants for Native'American human remains, the Executive Secretary or 
their staff designee will provide written notice of said inability to the landowner on 
whose property Native American human remains were discovered. The inability of 
the Executive Secretary or of their staff designee to identify Most Likely 
Descendants shall not be presumed and acted upon pursuant to Public Resources 
Code section 5097.98, subdivision (e) in the absence of written notification 
pursuant to this subsection. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Section 7050.5, Health and Safety 
Code; Sections 5097.94, 5097.98, Public Resources Code. 
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§ 29204 Identification of Most Likely Descendants -- Factors Considered 

(a) Identification of Most Likely Descendants 

The identification of Most Likely Descendants by the Executive Secretary or their 
staff designee is an approximate determination based on weighing evidence 
supporting the likelihood that a California Native American tribe or tribes are the 

Most Likely Descendants of the Native American or Native Americans whose 
remains have been discovered. Such determinations will be made with the best 
information on record with the Commission at the time the Executive Secretary or 
his or her staff designee receives notice from a representative of a county coroner's 
office that Native American human remains have been inadvertently discovered. 

(b) Factors Considered When Identifying Most Lik!')ly,.Descendants 

:P,~;- . 


The factors considered by the Executive Secreta~igr·;Jt~ti:.staff designee when 
identifying Most Likely Descendants include, l,:nft ifre not fffj).ited to: 

(i) 	 The geographic area of tribal tragjtionaI~4 cultural affiliation, tribal 
territory, known former tribal re~FV';;i,,~jg,n ctt'ribal rancheria, and/or tribal 
traditional specific village I9~~tion~;¥1"lii.frJ'i'the remains were discovered; 

(ii) 	 Evidence supporting the,iik'1~11l10od ~(a California Native American tribe's 
lineage to the indigenoU'§~tl],,hi!biJi!!tt;v6f the geographic area of cultural 
affiliation, traditio]J,a:ktf;~)?al'~t~[itory, known former tribal reservation or 
tribal rancheria~,P:l: trib~l!;radi}ional specific villages where the remains were 
found. Evidence ffi\~~ill §e considered to prove a tribe's lineage shall 
include, but not be limjJ~Ji'to, the following: 
A. 	 Evidence of a Califofnia Native American tribe's cultural affiliation with 

the indigenous inhabitants of the area where the remains were found. 
Such evidence shall be based on geography, kinship, biology, archaeology, 
anthropology, linguistics, folklore, oral tradition, historical evidence, or 
other information or expert opinion that reasonably lead to such a 
conclusion. 

B. 	 Genealogies, ethnographic studies, anthropological or historical studies, 
or other credible evidence tracing a California Native American tribe's 
genealogical lineage to the indigenous ancestors who occupied the 
traditional tribal territory, known tribal reservation or tribal rancheria, 
or traditional tribal village site where the remains were discovered; 

C. 	 The historical or prehistorical time period during the indigenous 
ancestors to whom a California Native American tribe's cultural affiliation 
or genealogical lineage can be traced occupied the area where the 
remains were discovered; 
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D. 	 Tribal territory and cultural affiliation maps provided by California 
Native American tribes, ethnographers, anthropologists, qualified 
archaeologists, universities, colleges, academics with expertise in 
California Native American studies, professional cartographers, or other 
credible sources; 

E. 	 Primary sources of authority on California Native American tribes' 
geographic areas of traditional and cultural affiliation, including, but not 
limited to, Robert F. Heizer, The Handbook of North American Indians, 
Volume 8 (Smithsonian Institution, 1978). 

These factors are not listed in order of consideration or merit. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29205 

~&.·"'.'~-: ·­ ,-~~;$~"" 
(a) When more than one Calififrnffl Nativ,e American tribe of the same cultural 

affiliation can trace the!'t'il,!Jr~i~e:1&9";J}faigenous ancestors who occupied the 
same or overlappil)Jl~\;f;~,~itio);\,i!l tribal territory where Native American 
human remains,~ disC'&~preq}fhe identification of Most Likely Descendants 
may be rotated ai'ilit9g the~}ribes using a rotation list created by the 
Executive Secretaryill';JIJ,,e'fr staff designee for that purpose. Tribes can be 
added or removed fron'i'i:he rotation list at the discretion of the Executive 
Secretary or their staff designee if subsequent evidence as provided for in 
section 29204, subparagraph (ii) supports the addition or removal of a tribe 
from the rotation list. 

(b) When two or more California Native American tribes of the same cultural 
affiliation have formed a consortium for the purpose of making 
recommendations regarding the treatment and disposition of Native 
American human remains discovered in the traditional tribal territory of any 
of the tribes in the consortium, the tribal consortium will be identified as 
Most Likely Descendants on the same basis as individual tribes as if the tribal 
consortium members were one tribe and their individual traditional tribal 
territories were one traditional tribal territory. Tribal consortia shall 
provide the NAHC notice of the formation of, or dissolution of, a tribal 
consortium and a list of the consortium member tribes. Each tribe in the 
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consortium shall meet the requirements of subdivision (b) of section 29215. 
A Notice of Formation of Tribal Consortium and sample notice of 
authorization form is provided in Appendix A of these regulations. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29206 	 Joint Most Likely Descendants Identifications When Tribes of 
Different Cultural Affiliations Have Overlapping Tribal Territories 

When more than one California Native American tribe with different cultural 
affiliations could be identified as Most Likely Descendants for the remains of the 
same Native American or Native Americans discover7p1ao overlapping tribal 
territories, they may be provided the option to serJc.e'ltg,Joint Most Likely 
Descendants. If a tribe declines to serve as Most:J;f.~elyl),~scendants, the tribe or 
tribes that do not decline to serve may serve althlMost I:i:Jsely Descendants. 

Note: Authority cited: Sections 11152, «ki342.2(Q9yernment Code; Section 
5097.94, Public 

• 	
Resources Code. ReferenFe:t;cSect1dns 

~1£.-;'~- :<'c~·.h-,t 
5097.94, 5097.98, Public 

•

Resources Code. 

§ 29207 Most Likel}'Des.c~ndan.ts Identifications on a Project or Site Basis; 
Multiple MiJ~t Lll(il!y Detcendants Identifications for a Single Project 

.,. -~::.... .)__ ,; 	 " 

Overlapping;gFe ot;JMore Traditional Tribal Territories: Continuing 
IdentificationS'lfo.r,R.emains Reinterred or Preserved in Place on the 

;lo:;!}'

Landowner's Progerty 

(a) Most Likely Descendants are identified as such for Native American human 
remains discovered in the geographic area of a single project for which the 
project proponent, person or entity causing the ground-disturbing activity 
remains the same. If the remains are reinterred on the landowner's property 
within the geographic area of a single project, the Most Likely Descendants 
remain so identified until the tribe or tribal consortium identified as Most Likely 
Descendant ceases to exist or declines to serve pursuant to Section 29211. 

(b) 	If Native American human remains are discovered in the same location at a later 
date by virtue of a different project, different Most Likely Descendants may be 
identified. 

(c) For multiple discoveries of Native American human remains in the geographic 

area of a single project that overlaps adjacent traditional tribal territories for 
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different tribes, Most Likely Descendants will be identified for each traditional 
tribal territory within the project area or discovery site. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29208 	 Alternate Most Likely Descendants Identifications When Most Likely 
Descendants Cannot or Will Not Serve 

When Most Likely Descendants cannot serve, decline to serve, or fail to timely 
accept the identification, the Executive Secretary or their staff designee may identify 
an alternate Most Likely Descendant in accordance with the procedures in Sections 
29203, 29204, 29205 and 29206. 110t,,, 

Note: Authority cited: Sections 11152, 11342.~i!<~O;Vefhiji,.ent Code; Section 
5097.94, Public Resources Code. Reference: S,ecti0ns 509<,t,,.94, 5097.98, Public 
Resources Co 	d 	e. 

§ 29209 	 Authorized Representativels),ofMost Likely Descendants 

The Most Likely Descendants i'llehtified,for)l'ative 
1"~~:1)-,f~"'' -· -'~:}.;;.;, 

American human remains may 
authorize a representative'"o:rc;;i:;.~J>ret~~_t;at1ves to discuss and confer with the 
landowner or the land(),~er's ~~~hotjzed representative(s). The Most Likely 
Descendants' authorized'"f~Rrese!J;tative(s) shall provide proof of their authorization 
to the landowner and to the't:i;u:µfuission. Authorized representatives of Most Likely 
Descendants who have been selfauthorized on the tribe's or consortium's current 
Most Likely Descendants registration form pursuant to Section 29217 shall provide 
written proof of authorization to the landowner or his or her authorized 
representative. The Most Likely Descendants' authorized representative( s) shall be 
considered an agent of the Most Likely Descendants for purposes of Public 
Resources Code section 5097.98. The Most Likely Descendants registration form 
and sample notice of authorization is provided in Appendix B of these regulations. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 
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§ 29210 	 Replacement of Most Likely Descendants' Authorized 
Representative(s) Before Treatment and Disposition of Remains 

(a) Requirements for Replacing Most Likely Descendants' Authorized 
Representative( s) Before Treatment and Disposition of Remains. 

Most Likely Descendants' authorized representative(s) may be replaced before the 
treatment and disposition of the Native American human remains for which the 
Most Likely Descendants have been identified has occurred. Replacement of the 
Most Likely Descendant's authorized representative(s) may occur for the following 
reasons: 

i. 	 The Most Likely Descendants' authorized representative(s) violated local, 
state, or federal law in carrying out his, her or their duties as authorized 
representative( s) of the Most Likely DescendaJ#'t1i,) 

ii. The Most Likely Descendants' authorized re.pje~ntative(s) violated the Most 
Likely Descendants and Authorized Represent;1l'\iv~C . Code of Ethics. 

Once replaced, the authorized representativli'(~;J,,s]ia11 not represent the Most Likely 
Descendants in the future without the c. q,:>ent o'f?l;~ Executive Secretary or their 
staff designee. .,,,,,, ..•. '"?"' 

(b) Time Period and Procedur:.i~~1''ffi'~ M~s~&Jkely Descend~nts to Provide a 
Replacement Authorized Rept~~rnS~E!¥JYOr Representatives. 

The Executive Secretarx,\§'r thelh&~aft',ii'esignee, will seek a replacement for a Most 
Likely Descendants' autl:i'6\j:i:ed rlrpresentative(s) from the Most Likely Descendants 
when required within 1 bu?fit~el"'day from .when the Executive Secretary or their 
staff designee became aware o'f'the occurrence of conditions necessitating the 
replacement. The Executive Secretary or their staff designee, will contact the Most 
Likely Descendants within one business day to ask the Most Likely Descendants to 
identify a replacement authorized representative or representatives in the event 
that a replacement is necessitated pursuant to subsection (a) above. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 
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§ 29211 	 Death or Nonexistence of Most Likely Descendants After Reinterment 
or Preservation in Place of Native American Remains on the 
Landowner's Property 

In the event of the death of an individual identified as Most Likely Descendant for 
Native American human remains reinterred or preserved in place on the 
landowner's property prior to the adoption of these regulations, or the nonexistence 
of a tribe identified as Most Likely Descendants for Native American human remains 
that have been reinterred or preserved in place on the landowner's property, Most 
Likely Descendants shall be identified should the remains for which an individual 
Most Likely Descendant or Most Likely Descendants were previously identified be 
inadvertently disturbed. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 097.94, 5097.98, Public 
Resources Code. 

$~..~,, 

§ 29212 	 Authorized Representatives oflfand~wners 

Authorized representatives of landown~§"s4~1l,;%wfde written proof of their 
authorization to represent the landp,wner~tgA:He'}fost Likely Descendants identified 
for the Native American human,p~'fil''!i'!:lls Oilitlle landowner's property and to the 
Commission. The landowner's'~\tfJJ,fi;?,ft,~"p~resentative shall be considered an 
agent of the landowner for~Pcl!J}R~se~t~f Public Resources Code section 5097.98. A 
sample authorization fgBJP is ptq)ride~ll'fo Appendix C of these regulations. 

Note: Authority cited: SedIBn,~,,,ll152, 11342.2, Government Code; Section 
5097.94, Public Resources Cod~. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29213 	 Notification of Most Likely Descendants Identification~ 

Any member of the public may request to be notified of the identification of Most 
Likely Descendants for a project. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 
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Article 2 Most Likely Descendants List 

§ 29214 Inclusion on Most Likely Descendants List 

(a) Registration; Approval by the Executive Secretary. 

In order to be identified as Most Likely Descendants, a California Native American 
tribe or consortium of California Native American tribes must be on the Most Likely 
Descendants List maintained by the Commission. A California Native American tribe 
or consortia of tribes must register to be included on the Most Likely Descendants 
List. Registrations must be in writing, using the Most Likely Descendants 
Registration Form, and must include the name, address, phone number and email 
address for the tribe's chairperson, chief, president or captain, or for a consortium's 
contact person and authorized representative(s). Information substantiating that a 
tribe or consortium of tribes meets the criteria for in~.t!ston on the Most Likely 
Descendants list must be included with the registr<:itfi'.Jl,lJorm. The Executive 
Secretary or their staff designee must approve i~~\.itifig2,_tribe's or tribal 
consortium's inclusion on the list. Tribes or corl'So1tia of ti'i.bes that have met the 
current criteria for inclusion on the Most Lik7!~;?}~'tlendalts List prior to the 
adoption of these regulations will not b!l;,required;W provide information 
substantiating that they meet the criteritf6t;inclu~IBn. 

(b) Criteria for Inclusion on Mos ,f~Jy DiScE:ndants List 

After the adoption ofthes$5r!~~.hl)a 1~p,s, ~ri1y California Native American tribes or a 
consortium of CaliforniiJ,',f:!'ative~J,llei'jc~m tribes may be included on the Most Likely 
Descendants List. Tribestr},each lhbe in a consortium of tribes must meet the 
following criteria to be inci-:i'dicd3Kn the list:

(i) California Native American Tribe 

A California Native American tribe that is one of the following may be 
included on the Most Likely Descendants List: 

(A) A Federally recognized tribe with all or part of its sovereign tribal 
territory within the State of California; or 

(B) A non-federally recognized California Native American tribe that is 
on the list maintained by the NAHC for purposes of Chapter 905 of 
Statutes of 2004 (SB 18). 

Each tribe in a consortium of tribes requesting inclusion must demonstrate 
that they meet one of these criteria in order for the consortium to be 
included on the list as a consortium. 
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Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29215 	 Prior Identifications of Individuals as Most Likely Descendants for 
Remains Reinterred or Preserved in Place on a Landowner's Property; 
Removal of Individuals from the Most Likely Descendants List 

An individual identified as a Most Likely Descendant for Native American human 
remains that were subsequently reinterred or preserved in place on a landowner's 
property prior to the adoption of these regulations shall remain the Most Likely 
Descendant only for those remains until the individual is deceased or declines to 
serve, but the individual shall not be included on the Most Likely Descendants list. 
Individuals will not be eligible for future Most Likely QJ~'lisendants identifications 
after the adoption of these regulations and shall be,;r@~oved from the Most Likely 
Descendants list. 	

Note: Authority cited: Sectwns 11152, 1134z,,,?:~£iovernment Code; Sectwn 
5097.94, Public Resources Code. Refer · ~e: Secttons 

..-.1;, 
5097.94, 5097.98, Public 

Resources Code. 	

§ 29216 	 Removal from Mlfst,LiWely,DeS'cendants List 

The Executive SecretarJ0:Qr theitt!',taff;tlesignee 
5 

may remove a California Native 
American tribe or cons~tti;um ofG'a!ifornia Native American tribes from the Most 

-,,:;;<;_., t.J 

Likely Descendant list for eit~!#«)r both of the following reasons: 

(i) 	 The tribe or consortium requested removal; 
(ii) 	 The tribe or consortium does not meet the criteria for inclusion on the 

list. 

The Executive Secretary or their staff designee shall provide written notice to a tribe 
or consortium of tribes of the Commission's intention to remove the tribe or 
consortium from the list. A tribe or consortium of tribes will have 30 business days 
from receipt of the written notice to request to be kept on the list or to provide in 
writing evidence showing that one of the criteria for inclusion on the list has been 
met. Failure to timely request to be kept on the list or to provide written evidence 
showing that one of the criteria for inclusion on the list has been met may result in 
removal from the list until such time as the tribe or consortium requests inclusion 
and demonstrates that one of the criteria for inclusion has been met. 
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§ 29217 	 Most Likely Descendants List Registration Form; UQdate of Contact 
Information 

California Native American tribes or consortia of California Native American tribes 
must annually update the contact information for their chairperson, chief, president 
or captain, and for their contact person( s) and authorized representative( s ). 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

Article 3 	 Most Likely Descendants' Duties 

§ 29218 	 ReQort of Treatment and DisQosition,,;J\!~,, 

The Most Likely Descendants shall file a repor:t'Wflli the Ef)eutive Secretary within 
60 days of the treatment and disposition of rlft:~}t'lve Am/;ican human remains for 
which they have been identified as Mostr:J..Jkely De§,£endants. This report shall 

include: 	 1
(a) The date when the tq~fltfKep.t an~gisposition of the Native American 

human remains occurt.ed;ih;"" •.,.••..r 
(b) Whether the N<\tiM~.,i1meq~an liuman remains were reinterred or 

preserved in.,l\~ce ;)1f~l1ef~lrdowner's property; 
(c) 	If the Native Am~ican;!rnman remains were reinterred on the 

landowner's prope:rtylwhen and how the landowner complied with 
subdivision (e) of Piiblic Resources Code section 5097.98; and 

(d) Any non-confidential correspondence or agreements between the 
landowner and the Most Likely Descendants regarding the treatment and 
disposition of the Native American human remains. 

Most Likely Descendants not in compliance with this section will not be identified as 
Most Likely Descendants for additional discoveries of Native American human 
remains until their compliance is achieved. 

Note: Authority cited: Sections 11152, 1134·2.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 
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Article 4 Conferral Between Most Likely Descendants and Landowners; 
Mediation of Disputes Between Most Likely Descendants and 
Landowners Pursuant to Public Resources Code section 5097.94, 
Subdivision (k) 

§ 29219 Conferral Between Most Likely Descendants and Landowners 

Conferral between the Most Likely Descendants and the landowner should begin as 
soon as the Most Likely Descendants are identified. If the parties cannot reach an 
agreement as to the treatment and disposition of the Native American human 
remains and associated items within 48 hours of beginning conferral and they do 
not mutually agree to extend discussions, either party may apply for mediation by 
Commission staff. Only the landowner, the Most Likely Descendants, or their 
authorized representatives shall confer pursuant to Public Resources Code section 
5097.94, subdivision (k). 

Note: Authority cited: Sections 111'52, 11342.2,:cOli,vefiituent Code; Section 
.p•""-'fi<> ,__,"'.'"

5097.94, Public Resources Code. Reference: ectiS,_ns 509~'?,94, 5097.98, Public 
Resources Code. 

§ 29220 Confidentiality of Discussionsl''''""~1V 
, ef>E-:{B';{(~~\ t\., :;r 

The Most Likely Descendants irl~,tt;t'.7!t~g~Wner, or their authorized 
representatives, shall rec9,go:i,~,\1,eac'\l;cParfy's need for confidentiality of information 
provided to each other,}:}',q,en di'q,ferifpg on the treatment and disposition of Native 
American human remain~'!~~~ as}bciated items. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29221 Application for Mediation 

Upon application of either the Most Likely Descendants or the landowner, the 
Commission shall mediate a dispute between the Most Likely Descendants identified 
for Native American human remains on a landowner's property and the landowner 
regarding the treatment and disposition of the remains. The application for 
mediation must be in writing, be transmitted by fax or email to the Commission, and 
shall state the following: 
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(i)The party requesting the mediation; 
(ii)The issues in dispute (E.g., proposed location of reinterment, method of 
treatment and disposition, whether an item is associated with a Native American 
burial); and 
(iii) The position of the applicant on each issue. 

Commission staff will transmit the application to the non-requesting party upon 
receipt and contact the parties within one business day of receiving the application 
to schedule a mediation session at a time agreeable to both parties. The sample 
Application for Mediation can be found in Appendix D of these regulations. No party 
will be required to participate in mediation. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 

§ 29222 Mediation Procedures 

(a) Parties to Mediation 

Mediation sessions will be conducted by\{:'.ilU;tmissiQn'staff or designated consultants 
who are trained in mediation. Only Most 4i!>€15/''Descendants, the landowners, 
and/or their authorized repres~.rtl'a'ff¥Jes m'!l.p.:,pa~ticipate. Authorized 

representatives must proyJ.d~"'<:;prilll1j~sion staff proof of authorization in writing. If 
an authorized represen~five p'il't,t,icip]ifes on behalf of a party, that party will be 
bound by the representatt'cms anqjpositions of its authorized representative. 

(b) Conduct of Mediation s°€{sions 

Mediation sessions may be conducted telephonically, in person, or by video 
conferencing. The Commission staff member assigned to the mediation will, in the 
course of the mediation: 

(i) Determine the issues in dispute; 
(ii) Determine the positions of each party on each issue in dispute; 
(iii) Inform the parties of their legal obligations in the event that an agreement is 
not reached or if the landowner rejects the recommendations of the Most Likely 
Descendants; and 
(iv) Attempt to bring the parties to an agreement using standard mediation 
practices. 
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Mediation sessions may continue as long as mutually agreed upon by the parties or 
by their authorized representatives. If an agreement is reached, the parties or their 
authorized representatives shall memorialize the agreement in writing and provide 
it to the Commission excluding the terms that are confidential. Commission staff 
shall not coerce or threaten any party in order to secure agreement between the 
parties. 

(c) Conclusion of Mediation 

The mediation shall be considered concluded when one of the following has 
occurred: 

(i) 	 The parties or, in the absence ofa party, that party's authorized 
representative or representatives, have reached an agreement and have 
memorialized it in writing; ,,4~ 

(ii) 	 Any party or, in the absence of a party, t\la~party's authorized 
representative or representatives r.efv,;{~4to 'C'~tinue the mediation; or 

(iii) 	 The landowner or his or her authorjleil',repres1\"ntative or representatives 
continue to reject the recommencfft\~µ}bf the M~st Likely Descendants 
or their authorized represen~i;l..~jve or'r~Jlresentatives. 

The Commission staff person assi~.~Wd to ~fi;tl''ine]ii'ation shall memorialize in writing 
the reasons why agreement wa,spff"Q'f·'!J,ossibll}j:md provide copies of the writing to 
the parties. A copy shall be kep~;~l;ie:,€~;~lnission's files. 

Note: Authority cited: .~!~tion"S\Y,15,?;'11342.2, Government Code; Section 
5097.94, Public ResourceslCode. \Reference: Sections 5097.94, 5097.98, Public ;;
Resources Code. 

Article 5 	 Reinterment of Native American Remains and Associated Items 
on Landowner's Property 

§ 29223 	 Reinterment of Native American Remains and Associated Items on 
Landowner's Property 

(a) When the landowner or his or her authorized representative reinters Native 
American human remains and/or their associated items pursuant to 
subdivision (e) of Public Resources Code section 5097.98, the remains and 
associated items shall be reinterred by a qualified archaeologist at the 
expense of the landowner. A qualified archaeologist shall document the state 
and nature of the remains that are reinterred. 
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(b) If the landowner reinters Native American human remains on its property 
pursuant to subdivision (e) of Public Resources Code section 5097.98, the 
landowner shall provide proof of compliance with Section 5097.98, 
subdivision (e) to the Commission within 30 days of the reinterment. The 
period for providing proof of compliance may be extended up to 180 days 
from the date of reinterment by the Executive Secretary or their staff 
designee for good cause shown by the landowner, the Most Likely 
Descendants, or both. The decision by the Executive Secretary or their staff 
designee extending the time period for providing proof of compliance shall 
be provided in writing to both parties. • 

(c) In the event that there is or has been subsurface ground disturbance within 
six feet of the reinterred remains and/or associated items, the landowner 
shall contact the Commission. The Commission will notify the Most Likely 
Descendants, who shall have the right to insp~ptltj;ie site at a time mutually 
agreed upon by the landowner and the MostJ'fiJ~ely Descendants to 
determine ifthe remains and/or associat"~te~~~bave been damaged. If the 
remains and/or associated items have,b"lj,dama"!fi;'jjior are at risk of being 
damaged by subsurface ground distufi'l5\uc.efithe Most Likely Descendants 
shall inform the Commission, whi.ch may'take legal action to ensure the 
landowner's compliance with suB~ltfiltinn (~'bf Public Resources Code 
section 5097.98. ··"• 'lf\t,11'··,~·~;rl' 

(d) Intentional subsurface 11isJtM.~\:i~l1R~:wofNative American remains that have 
been reinterred on ..i:!Jl<\JJ~Owi;\i,!r's property pursuant to subdivision ( e) of 
Public Resource~~~de1e~~ioli:~5097.98 does not constitute an accidental or 
inadvertent discovery or !'~cognition of those remains for purposes of Public 

Resources Code sectiori'§"5o97. 98. The intentional subsurface disturbance of 
remains reinterred pursuant to Public Resources Code section 5097.98, 
subdivision (e) by the landowner, its agents and assigns, the landowner's 
authorized representatives, or anyone with the landowner's permission shall 
be considered a violation of that section. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code; California Code of Regulations, Title 14, Section 15064.5. 

29 




NAHC Most Likely Descendants Subcommittee 
Proposed Draft Regulations for General Provisions and the Most Likely Descendants 
Identification Process, Public Resources Code Section 5097.98 
January 20, 2017 Commission Meeting 

Article 6 Repatriation of Native American Remains and Associated Items 
to Most Likely Descendants; Preservation in Place 

§ 29224 Repatriation of Native American Remains to Most Likely Descendants 

Native American human remains and associated items may be repatriated to the 
Most Likely Descendants pursuant to Public Resources Code section 5097.98, 
subdivision (b)(1)(C) and section 5097.991. The landowner shall not possess the 
Native American remains and/or associated items found on his or her property 
except as otherwise provided by law or in accordance with an agreement reached 
pursuant to subdivisions (k)(1) and (I) of Public Resources Code section 5097.94 or 
pursuant to Public Resources Code section 5097.98. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections)iQ.~7.94, 5097.98, 5097.991, 
Public Resources Code. 

Article 7 Public Records Act Exempti&ft,~ffi>Discl6~ure of Native 
American Burials 

§ 29225 Confidentiality of Native Amer.icamlBurials 

Records of Native American gfav.~~1 ;;em~,t<;files and objects described in Sections 
5097.9 and 5097.993 ofthl},gifhHC'E.i;sourees Code maintained by, or in the 
possession of, the Comm:!{sio;J':@'<'l,p
from 

0otil~ state agency, or a local agency are exempt
disclosure to the public pursuant to subdivision (r) of Government Code 

section 6254. In order to pf~~8f~ site where Native American human remains have 
been discovered, county coroners and lead agencies under the California 
Environmental Quality Act, Public Resources Code section 21000 et seq., shall not 
disclose the location of such sites except as necessary to comply with Health and 
Safety Code section 7050.5. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Section 7050.5, Health and Safety 
Code; Sections 5097.94, 5097.98, Public Resources Code. 
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Article 8 Most Likely Descendants and Authorized Representatives Code 
of Ethics; Commissioner Involvement in Conferrals or Mediations 

§ 29226 Most Likely Descendants and Authorized Representatives Code of 
Ethics 

Most Likely Descendants and their authorized representatives shall abide by the 
following Code of Ethics when serving in the capacity of Most Likely Descendants or 
representing the Most Likely Descendants. Most Likely Descendants and their 
authorized representatives sh_all not: 

(a) Have a financial interest in the treatment and disposition of the Native 
American human remains and/or associated items for which the Most Likely 
Descendants have been identified as Most Lik~JY(;,Qescendants. Most Likely 
Descendants and their authorized represen~,a'£\;¥"'es shall not serve as paid 
archaeological or cultural resources monjt8l;; fot';]rojects where the remains 
for which the Most Likely Descendants,.lfa~~been iti,!1ntified were discovered; 

(b) Use their identification as Most Likelftl~~~hdants 'or authorized 

representatives for the financial gi,\Ln of 6'€11,ers; 


(c) Represent themselves as Most Li~TJ?~~~ceqa'ants or authorized 
·representatives of Most Lik~jy DeS'~n\f~hts for projects where Native 
American human remail!;,~:llf!,)sociatJJ9 item~ have yet to be di_scovered; 

(d) Sell, possess, transfer ofcim_YtY:l'i,i!,~}Ve Amen can human remains or 
associated items f~_-_r•Wl\J.;f.~,h-.l~rf::.have been identified as Most Likely 
Descendants, exll~Pt as p~~VJd§la by law; 

(e) Disclose the locatfb"lb£f N~llive American human remains or associated items 
that have been reintilr~~9;tn a landowner's property pursuant to subdivision 
(e) of Public ResourcesiCode section 5097.98 or preserved in place pursuant 
to subdivision (b)(1)(B) of Public Resources Code section 5097.98 except as 
necessary to protect the location or as required by law; 

(t) 	Represent themselves as professional Most Likely Descendants, a 

professional authorized representative, or professional authorized 

representatives of Most Likely Descendants; and 


(g) Charge the landowner, whether by payment or in kind, for serving as the 
Most Likely Descendants or as the Most Like Descendants' authorized 
representative or representatives. 

Note: Authority cited: Sections 11152, 11342.2, Government Code; Section 
5097.94, Public Resources Code. Reference: Sections 5097.94, 5097.98, Public 
Resources Code. 
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§ 29227 Commissioner Involvement in Conferrals or Mediations 

(a) A Commissioner shall not use his or her position as a Commissioner to exert 
undue influence or achieve an unfair advantage in conferrals or mediations 
with landowners regarding the treatment and disposition of Native American 
human remains and/or associated items for which a Commissioner's tribe or 
consortium to which the Commissioner's tribe belongs has been identified as 
Most Likely Descendants. 

(b) A Commissioner should avoid, if possible, participating in conferrals or 
mediations with landowners regarding the treatment and disposition of 
Native American human remains and/or associated items for which the 
Commissioner's tribe or consortium to which the Commissioner's tribe 
belongs has been identified as Most Likely Descendants. 

(c) A Commissioner shall recuse himself or herself from any Commission 
consideration of legal action against a landownJir!i);o seek compliance with 
Public Resources Code section 5097.98 reg<[J>fft11g Native American human 
remains and/or associated items for whi~J:{;tpeCommissioner's tribe or 
consortium of tribes to which the Com 'isSloner's l~!be belongs has been 
identified as Most Likely Descendant . ;~), " 
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Appendix A 

Native American Heritage Commission 

Notice of Formation of Tribal Consortium for Most Likely Descendants 


Identifications 

(Public Resources Code Section 5097.98; California Code of Regulations, Title 14, 


Section 29205, subdivision (b)) 


Name of Tribal Consortium _____________________ 

Date Tribal Consortium Was Formed: 
·----------------~ 

Mailing Address:_________________________ 

Contact Person (Person Authorized by the Tribal Con~J)t,~ium to Receive Notice That 
The Tribal Consortium Has Been Identified as Most;Ieft)wly Descendants and to 
Accept Identification): 

Telephone Number(s) and Email Addre For Cdff~i~5 
Person:____________ ',-;y 

Authorized Representative( s) for Tribal Consortium (Person or Persons Authorized 
by the Tribal Consortium to Confer with Landowners Regarding the Treatment and 
Disposition of Native American human 
remains):,____________________________ 

Telephone Number(s) and Email Address for Authorized Representative(s) ___ 

Name of Each Tribe in the Tribal Consortium (Add Additional Pages If Necessary): 
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Combined Area of Traditional Territories or Area ofTraditional·and Cultural 
Affiliation for Tribal Consortium (Please identify, either individually or combined, 
the Tribes' traditional territory or areas of traditional and cultural affiliation for 
each Tribe in the Tribal Consortium as specifically aspoi;,sible): 

PLEASE PROVIDE SUPPORtlt:!J;)fOCUMENTATION DEMONSTRATING THE 
FOLLOWING: 'f/ 

1. 	 Each Tribe in the Tribal Consortium meets the criteria to be included on the 
Most Likely Descendants List. The criteria to be included on .the Most Likely 
Descendants List are as follows (California Code of Regulations, Title 14, 
Section 29214): 

(ii) California Native American Tribe 

A California Native American tribe that is one of the following may be 
included on the Most Likely Descendants List: 

(C) A Federally recognized tribe with all or part of its sovereign tribal 
territory within the State of California; or 
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(D) A non-federally recognized California Native American tribe that is 
on the list maintained by the NAHC for purposes of Chapter 905 of 
Statutes of 2004 (SB 18). 

2. The Tribal Consortium has authorized the Contact Person(s) and Authorized 
Representative( s) to serve in those capacities. 

On behalf of the (Name of Tribal Consortium)  I 
affirm that this form and supporting documentation are true and correct to the best 
of my knowledge and that I am authorized to submit them on behalf of the Tribal 
Consortium. 

Name (Printed) ______________________ 
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Sample Form 

Notice of Authorization 


Authorized Representative( s) of Tribe or Tribal Consortium for 

Conferral with Landowners for the Treatment and Disposition of Native American 


Human Remains 

(Public Resources Code section 5097.98; California Code of Regulations, Title 14, 


Sections 29205, subdivision (b), 29209) 

On (date) the [Tribal Government of the (Name 
of Tribe) ] or [(Name of Tribal 
Consortium) ] authorized the following person(s) 
to represent and act as (an) agent(s) on the behalf of the Tribe/Tribal Consortium as 
Most Likely Descendants to confer with landowners regarding the treatment and 
disposition of Native American human remains pursuant to Public Resources Code 

section 5097.98: 

Name(s) ofAuthorized Representative (s) an~'ll.(sf~i~\'.'>' 

~'~~~y 
. -:,~:,_}!,,,.-.. 

I affirm that the above-stated inform<Jtion .. ru~7
'fr-"P' ·¥·!;'.',"' ,.,,., 

and correct to the best of my 
knowledge and I am authorizei}{;\?J' tlie Trib~i,.Government/Tribal Consortium to 
represent it as such. 

Name (Printed) :.
Title:. -

Signature:
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AppendixB 

Native American Heritage Commission 

Most Likely Descendants List 


Registration Form 

(Public Resources Code section 5097.98; California Code of Regulations, Title 14, 


Sections 29209, 29214, 29217) 


Name of Tribe:

Mailing Address: 

Contact Person (Person Authorized by the Tribe to Receive Notice that Tribe has 
been identified as Most Likely 
Descendants): 

Telephone Number(s) and Email Address for Cq!Jfili:t PeJ'&pn:

Additional Contact Person:. 

Telephone Number(s) and Ema!J•'Kdd);ess fq,r)l.dditional Contact Person: 

Authorized Representative;(~) for1}he Tribe (Person or Persons Authorized by the 1
Tribe to Confer with Landow:qgpfRegarding the Treatment and Disposition of 
Native American Human Remafos): 

Telephone Number(s) and Email Address for Authorized Representative(s) 

Tribe's Traditional Territory or Area of Traditional and Cultural Affiliation (Please 
identify as specifically as 
possible):
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PLEASE PROVIDE SUPPORTING DOCUMENTATION DEMONSTRATING THE 
FOLLOWING: 

1. 	 The Tribe meets the criteria to be included on the Most Likely Descendants 
List. The criteria to be included on the Most Likely Descendants List are as 
follows (California Code of Regulations, Title 14, Section 29214): 

2. 
(iii) California Native American Tribe 

A California Native American tribe that is one of the following may be 
included on the Most Likely Descendants List: 

(E) A Federally recognized tribe with a!Ji!'l~part of its sovereign tribal 
territory within the State of Calif,)?f/U,~; or 

(F) 	A non-federally recognized Ca!i(o}ni1f"l!N.ative American tribe that is 
on the list maintained by th •'NAHC 

:""'''~_b 

for 
~,,--,,~ 

p{l:pposes of Chapter 905 of 
1 

Statutes of 2004 (SB 18). 

2. The Tribe has authorized the Contact P;~til"~Q,(s) i\n'B Authorized Representative( s) 
to serve in those capacities. . \.l'"'~iP" 

On behalf of the (Name ofTnbe), . .., I affirm that 
·-,

this form and 
-.,,,_,~ 

supportingjJii;.~,w,ent:~~~~'.1 are _true and correct to the best of my 
knowledge and that I am£~uthor1l~d tp•subm1t them on behalf of the Tribe. 

Name (Printed) 

Title:

Date:

Signature:
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Sample Form 

Notice of Authorization 


Authorized Representative(s) of Tribe or Tribal Consortium for 

Conferral with Landowners for the Treatment and Disposition of Native American 


Human Remains 

(Public Resources Code section 5097.98; California Code of Regulations, Title 14, 


Sections 29205, subdivision (b), 29209) 

On (date) the [Tribal Government of the (Name 
of Tribe) ] or [(Name of Tribal 
Consortium) ] authorized the following person(s) 
to represent and act as (an) agent(s) on the behalf of the Tribe as Most Likely 
Descendants to confer with landowners regarding the treatment and disposition of 
Native American ancestral remains pursuant to Public Resources Code section 
5097.98: 

I affirm that the above-stated iJ!&£TID~!ion isiprue and correct to the best of my 
lmowledge and I am authorized b:Y;;Jtll!'qlf'jbal Government/Tribal Consortium to 
represent it as such. 

Name (Printed): 

Titie: 

Signature:

Date:
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AppendixC 

Native American Heritage Commission 

Sample Form 


Notice of Authorization 

Authorized Representative(s) ofLandowner(s) for 


Conferral with Most Likely Descendants for the Treatment and Disposition of Native 

American Human Remains 


(Public Resources Code section 5097.98; California Code of Regulations, Title 14, 

Section 29212) 


On (date) the (Name of 
Landowner) ] authorized the following person(s) 
to represent and act as (an) agent(s) on the behalf of the landowner to confer with 
Most Likely Descendants regarding the treatment anc[,,di_§position of Native 
American ancestral remains discovered on the lanqow&!ler's property pursuant to 
Public Resources Code section 5097.98: 

Name(s) of Authorized Representative ~f~~~ Titt\~~): 
'.~ -"'~'""'·· ""' 

I affirm that the above-st;~tenitriJorrn,tjpn is true and correct to the best of my 
knowledge and I am autft()xized'ty thfLandowner(s) to represent it as such. 

Name (Printed) : 

Title:

Signature:

Date:
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AppendixD 

Native American Heritage Commission 

Application for Mediation Between Most Likely Descendants and Landowner( s) 


(Public Resources Code sections 5097.94, subdivision (k), 5097.98, subdivision (e); 

California Code of Regulations, Title 14, Sections 29221, 29222) 


An application for mediation between Most Likely Descendants and Landowners 
pursuantto Public Resources Code sections 5097.94, subdivision (k) and 5097.98, 
subdivision (e) MUST BE IN WRITING and transmitted by fax or email to the Native 
American Heritage Commission at: 

Native American Heritage Commission 
Fax: (916) 373-5471 

Email: nahc@nahc.ca.gov 

Commission staff will transmit the application tg{!\.e nl'l~, :requesting party upon 
receipt and contact the parties within one bu§,iffes~ day or'®ceiving the application 
to schedule a mediation session at a time agr~ab d''to botlfparties.

Name of Party Requesting Mediation (AiJ:plic !):-!

Date: 

Telephone number: __~''"''"ccc·•··,,. 	 _

Email:

Fax:

Mediation is requested by or on behalf of: 	 Most Likely Descendants
Landowner

1. Please describe the issues in dispute between the Most Likely Descendants and 
the Landowner regarding the treatment and disposition of the Native American 
human remains involved. (For example, proposed location of reinterment; method 
of treatment and disposition; whether an item is associated with a Native American 
burial): 
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2. Please describe the Applicant's position on each of the issues stated above: 

Title:

Phone number: 

Email:

Signature:
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Mediation Procedures 

(Public Resources Code section 5097.94, subdivision (k), 5097.98, subdivision (e); 


California Code of Regulations, Title 14, Section 29222) 


§ 29222 Mediation Procedures 

(d) Parties to Mediation 

Mediation sessions will be conducted by Commission staff or designated consultants 
who are trained in mediation. Only Most Likely Descendants, the landowners, 
and/or their authorized representatives may participate. Authorized 
representatives must provide Commission staff proof of authorization in writing. If 
an authorized representative participates on behalf of a party, that party will be 
bound by the representations and positions of its aut~o'i;j,zed representative. 

(e) Conduct of Mediation Sessions 

Mediation sessions may be conducted telepllifnif<J)ly,, in person, or by video 
conferencing. The Commission staff me· ber as'sfgp.ed to the mediation will, in the 
course of the mediation: 

(iii) Determine the iss,tilr~Yn dispi;tte; 
(iv) Determine the ptrk)~i.e~~•'RltlZc<J.!h party on each issue in dispute; 
(iii) Inform the partie~.@f:;,\l;JJ~ir'f~_g,~l obligations in the event that an agreement is 
not reached or if th "';;doiNq!;r rejects the recommendations of the Most Likely 
Descendants; and 
(iv) Attempt to bring the' ,:g,r;,ties to an agreement using standard mediation 
practices. 17 

Mediation sessions may continue as long as mutually agreed upon by the parties or 
by their authorized representatives. If an agreement is reached, the parties or their 
authorized representatives shall memorialize the agreement in writing and provide 
it to the Commission excluding the terms that are confidential. Commission staff 
shall not coerce or threaten any party in order to secure agreement between the 
parties. 

(f) Conclusion of Mediation 

The mediation shall be considered concluded when one of the following has 
occurred: 
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(iv) 	 The parties or, in the absence of a party, that party's authorized 
representative or representatives, have reached an agreement and have 
memorialized it in writing; 

(v) 	 Any party or, in the absence of a party, that party's authorized 
representative or representatives refuse to continue the mediation; or 

(vi) 	 The landowner or his or her authorized representative or representatives 
continue to reject the recommendations of the Most Likely Descendants 
or their authorized representative or representatives. 

The Commission staff person assigned to the mediation shall memorialize in writing 
the reasons why agreement was not possible and provide copies of the writing to 
the parties. A copy shall be kept in the Commission's files. 
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List by Frequency of Comments on the Most Likely Descendant Process and 

Summary of Comments (As Needed) 


Comment Number of 
Responses 

Summary 

1 MLD Designation 
Process/Guidelines/Directions 

35 This represents the largest category 
of comments. These comments 
indicate that there is a general lack of 
understanding of the MLD 
designation process, including the 
role of the Commission itself. There 
are no written guidelines outlining 
MLD roles and responsibilities and 
no written code of ethics for MLDs. 

2 The current process elevates individuals 
over tribes. These individuals often do 
not share information regarding 
discoveries with the culturally affiliated 
community. 

22 Concerns with individuals having the 
same rights as MLDs as tribes have 
represented the second largest 
number of comments received. There 
is no requirement for MLDs to 
involve other culturally affiliated 
tribes or individual Native Americans 
in formulating recommendations to 
landowners for the treatment and 
disposition ofNative human remains 
and any associated grave items, or to 
involve them in reburial ceremonies 
that may occur subsequent to the 
acceptance by landowners of the 
MLD recommendations. There is 
also no requirement to submit a 
written report to the NARC after the 
landowner, or landowner's authorized 
representative, and the MLD have 
agreed to the disposition and 
treatment of the Native American 
human remains and any associated 
grave items. 

3 Confidentiality is a major issue. Tribes 
do not trust that the information given 
during conferral (or during any step in 
the process) will remain confidential. 
Lead agencies often bring too many 
people to consultations that aren't 
necessaiy. Commenters would like 
some direction on who must actually be 
oresent during the orocess and how to 

14 
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remove extraneous people from the 
meetings. 

4 NARC procedures for determining 
MLDs rely too much on anthropological, 
scientific, and historical information 
provided by non-Indians, and not enough 
on traditional information provided by 
the indigenous Native American 
community. Most Native American 
history is passed down orally. The 
NARC must give the same or greater 
weight to the histo!Y (oral or written) 
12rovided by the tribes as to scientific 
(DNA) data and mission records, which 
are !mown to be inaccurate. 

12 

5 Public Hearings should not satisfy the 
requirement for consultation. A private 
consultation with each affected tribe 
should be required. 

12 

6 The NARC Most Likely Descendant 
Subcommittee should reach out to tribes. 

5 

7 The NARC should update its list 
annually and ask for comments on the 
MLD process. 

5 

8 It is difficult, financially, for tribes to 
attend NARC oublic meetings. 

4 

9 The NARC violates tribal or family 
sovereignty in determining a MLD. 

4 These comments suggest that the 
NARC undermines the wishes of 
lineal descendants and tribes when it 
designates MLDs without 
consultation. 

10 The term MLD should be eliminated 
completely. People are just interested in 
being a MLD for the financial benefit. 
No one should be profiting off of this 
process. 

4 

11 The NARC should use the SB 18 List to 
select MLDs. 

4 

12 When remains are found, contact the 
nearest federally recognized tribe. 

4 

13 When remains are found contact all 
federally recognized tribes in a shared 
territory. 

3 

14 Landowners can refuse the 
recommendation of the MLD and 
mediation and rebury remains and grave 

3 
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goods without MLD participation. 
15 Concerns regarding archaeologists 

picking the same tribe or individual to 
work with to the exclusion of others. 

2 

16 How do we protect information on the 
MLD list? It should all be confidential. 

3 

17 Why are changes to the statute are 
needed and why a MLD Sub-Committee 
is needed? 

1 

18 Incidence of one family attempting to 
circumvent the statute and creating an 
issue of control over reburial of remains. 

1 
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Legislative Analyst 
August 10, 1982 

ANALYSIS OF SENATE BILL NO. 297 (Garamendi) 

As r.mended in Assembly August 9, 1982 


1981-82 Session 


Fi s~a1 Effect: 

Cost: State: No additional costs. 	

Mandated local program. Potential minor 	
costs. Reimbursement disclaimed. 

Revenue: None. 

Analysis: 

This bill clarifies the authority of the Nativ?. 
r.merican Heritage Commission and makes other minor related 
changes. Specifically, it: 

• 	 Empm•1ers the commission through January 1, 1984 
to identify and catalog specified Native American 
graves and cemeteries. Under existing law, the 
commission is empowered to identify and catalog 
"places of special religious or social 
significance to Native Americans." 

• 	 Authorizes the co1rn~i ssio~ to resolve disputes and 
develop agreements, as specified relating to the 
Jisposition of Native llmerican burial remains. 

• 	 Requires county coroners, under specified 
circu11stances, ~o contact the commission upon the 
discrivery of Native American hui:ian remains. The 
commission ~1ould be required to notify the most 
likely descendants of the deceased. 



85 

SB 	 297--contd 

• 	 Effective January 1, 1'984, makes it unlawful for 
any person, as specified, to obtain or possess 
Native American artifacts or human remains which. 
have been taken from a cairn or grave. The bill. 
als~ makes it a misdemeanor to willfully remove 
any human remains from other than a dedicated. 
cemetery, with specified exceptions. 

• 	 Exempts from the Public Records Act the 
commission's records of Native American graves, 
cemeteries and sacred sit~s. 

The Na'.;ive American Heritage Commission indicates 
that it can absorb any ~1orkload i·esulting from this bill 
within existing resources. 

Mandated local program. Local government could inc~r 
minor costs to notify the commission upon discovery of 
Native American burial remains and other.iise enforce the 
provisions of the bil 1. The bill contains a "crimes and 
infractions" disclaimer. 
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ASSEMBl..Y COMMITTEE ON l..OCAI.. GOVERNMENT 
ROBER"f C. FRAZEE. CHAIRMAN 

SB 297 <GARAMENDD 
AUGUST 10, 1982 

s.Ei:!ATE BILL 297 <GARAMENDI> 
CAS AMENDED AUGUST 9. 1982) 
SUMMARY: 

PROVIDES PROCEDURE TO JE FOLLOWED WHEN REMAINS OF NATIVE AMERICANS 

ARE DISCOVERED; IMPOSES MISDEMEANOR PENALTIES FOR THE MUTILATION, 

DISINTERMENT, OR DISTURBANCE CR REMOVAL OF HUMAN REMAINS WITHOUT LEGAL 

AUTHORITY; REQUIRES THE NATIVE AMERICAN HERITAGE COMMISSION TO IDENTIFY 

AND CATALOG KNOWN GRAVES AND CEMETERIES OF NATIVE AMERICANS; EXEMPTS 

THE COMM!SS!ON'S RECORDS RELATIVE TO LOCATION oc GRAVES ~ND CEMETERIES 

FROM DISCLOSURE UNDER THE PUBLIC RECORDS A'.;T; MAKES OTHER CHANGES RELATIVE 

TO PROTECTION OF NATIVE AMERICAN BURIAL SITES. 

DIGEST: 
CURRENT LAW PROHIBITS A PUBLIC AGENCY OR PRIVATE PARTY FROM CAUSING 

SEVERE OR IRREPARABLE DAMAGE TO ANY NATIVE AMERICAN SANCTIFIED CEMETERY 

LOCATED ON PUBLIC PROPERTY, EXCEPT UPON A SHOWING THAT THE PUBLIC INTEREST 

AND NECESSITY SO REQUIRE. IN THE CASt OF PUBLIC PROPERTY OF CITIES AND 

COUNTIES, HOWEVER, SUCH PROHIBITIUN APPLIES ONLY 10 PARKLANDS IN EXCESS 

OF 100 ACRES, IN ADDITION, CURRENT LAW SPECIFIES THAT ANY PERSON WHO 

MUTILATES, DISINTERS, OR REMOVES FROM THE PLAC'E OF INTERMENT (I.E., FROM 

A CEMETERY OR OTHER DEDICATED PLACE OF BURIAL) ANY HUMAN RcMAii.,lS WITHOUT 

LEGAL AUTHORITY IS GUILTY OF A FELONY, CURRENT LAW ADDITIONALLY REQUIRES 

COUNTY CORONERS, WHENEVER A BODY IS DISCOVERED, TO DETERMINE WHETHER 

CIRCUMSTANCES WARRANT AN INVESTIGATION OF THE CAU3E OF DEATH, 

WHILE A NATIVE AMERICAN BURIAL SITE CURRENTLY MAY BE PROTECTED FROM 

DESTRUCTION OR REMOVAL JN THOSE INSTANCES WHERE THE SITE IS LOCATED ON 

PUBLIC PROPERTY OR WHERE THE BURIAL GROUND IS DETERMlN~D BY THE COURTS 

TO CONSTITUTE A CEMETERY OR OTHER DEDICATED PLACE OF BURIAL, THERE IS 

GENERALLY NO PROTECTION FOR THOSE NATIVE AMERICAN BURIAL SITES LOCATED ON 

PRIVATE PROPERTY. 
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SB 29l WOULD ENACT THE FOLLOWING PROVISIONS RELATIVE TO THE IDENTIFI­

CAIION AND CATALOGING OF NAT~' 1S AMERICAN BURIAL SITES AND PROCEDURES 

WHICH MUST BE FOLLOWED IN THE EVENT OF DISCOVERY OF NATIVE AMERICAN 

REMAINS: 

LEGISLATIVE FINDINGS AND PURPOSE 

SB 297 WOUID MAKE THE FOLLOWING LEGISLATIVE FINDINGS: 

1. 	 THAT NATIVE AMERICAN BURIAL SITES AND SKELET~L REMAINS ARE SUBJECT 

TO VANDALISM AND INADVERTENT UESTRUCTION AT AN INCREASING RATE, 

2, THAT STATE LAWS DO NOT PROVIDE FOR THE PROT~CTION OF THE REMAINS 

AND BURIAL SITES, 

3, 	 THAT THERE IS CURRENTLY NO MEANS FOR NATIVE AMERICAN DESCENDENTS 

TO EXP~ESS THEIR CONCERNS REGARDING THE TREATMENT AND DISPOSITION 

OF NATIVE AMERICAN BURIALS, 

SB 297 WOULD SPECIFY THAT THE PURPOSE OF THE BILL IS TO: 

l, PROVIDE PROTECTION TO NAT!VE AMERICAN BURIALS AND SKELETAL REMAINS 

FROM VANDAL! SM AND INADVERTENT DESTRUCT ION, 

2, 	 PROVIDE A MEANS FOR NATIVE AMERICAN DESCENDENTS TO MAKE T''S:!R CONCERNS 

KNOW~ REGARDING THE NEED FOR SENSITIVE TREATMENT AND DISPOSITION 

OF NATIVE AMERICAN BUR!i-lt_S, SKELETAL REMAINS AND ITEMS BURIED WITH 

NATIVE AMERICAN REMAINS, 

£RQ.cEDURE To Fot 1.0·11 IJPDN DiscovERY oF REMA ms 

l, 	 SB 297 WOULD PROHIBIT FURTHER EXCAVATION OR DISTURBANCE OF A SITE 

IN THE EVENT OF DISCOVERY OF ANY HUMAN REMAINS IN A LOCATION OTHER 

THAN A DEDICATEn CEMETE~Y UNTIL THE COUNTY CORONER HAS DETERMINED 

THAT HE OR SHE IS tlQl REQUIRE:J BY LAI< TO INVESTIGATE THI:. CIRCUMSTANCES 
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OF THE DEATH AND UNTIL RECOMMENDATIONS CONCERNING THE TREATMENT AND 

DISPOSITION OF THE REMAINS HAVE BEEN MADE AS PRESCRIBED IN THE BILL. 

THE CORONER WOULD BE REQUIRED TO MAKE Hf S OR HER DETERMINATION WITHIN 

TWO WORKING DAYS FROM THE TIME 7 :•E CORONER IS NOTIFIED OF THE 

DISCOVERY OF THE REMAINS, 

2. 	 !F THE CORONCR DETERMINES THAT TYE REMAINS AR~ NQT SUB.JECT TC H!S 

OR HER AUTnORITY AND RECOGNIZES THE REMAINS TO BE THOSE OF NATIVE 

AMERICANS, OR HAS REASON TO BELIEVE THAT THEY ARE THOSE 0" NATIVE 

AMERICANS, THE CORONER WOULD BE REQUIRED TC CONTACT TH5 NAT!VE 

.~MERICMl HE:.RITAGE CoMMrss10N WITHIN ?l.i '-'l)'·'oo-. 

3, 	 UPON RECEIPT OF NOTIFICATION OF DISCOVERY CF THE QE~A!NS, THE 

COMMISSION WOULD BE REQUIRED TO IMMEDIATELY NOTIFY THE PERSONS MOST 

LIKELY TO BE THE DESCENDENTS OF THE DECEASED ~~TIVE AMERICANS, 

4, 	 THE DESCENDENTS, WITH THE PERMISSION OF THE PROPERTY OWNER, WOULD BE 

ALLOWED TO INSPECT THE SITE AND RECOMMEND A MEANS FOR TREATING OR 

DISPOSING OF THE llUMAN REMAINS AND ANY ASSOCIATED GRAVE GOODS, 

THE RECOMMENDATION MAY INCLUDE THE SCIENTIFIC REMOVAL AND NONDESTRUCTIVE 

ANALYSIS OF THE REMAINS AND GRAVE GOODS, ANY SUCH INSPECTION AND 

RECOMMENDATION WOULD BE REQUIRED TO BE COMPLETED WITHIN 24 !OURS AFTE~ 

THE DESCENDENTS RECEIVE NOTIFICATION BY fHE COMMISSION, 

5. 	 [F THE (oMMlSS!ON CANNOT IDENTIFY A DESCENDENT, OR THE IDENTIFIED 

DESCENDENT PAILS TO MAKE A .RECOMMENDATIO:I, OR THE LANDOWNER AND THE 

DES'.:HIDENTS ARE UNABLE TO REACH Ml AGREEMENT .,., t TH REGARD TO TREAT IMG 

AND DISPOS!I)(; OF THE HUMAN REMAl::s, THF. LAMDC.·INER 'tlOULD .BC REQUIRED 

TO REI~ITER llW REM1\l'IS Miu GRAVE '-'COOS .-.JTH ,,~PR0°'ltATE DIGNITY O~I 



SB 297 <GARAMENfifl""'~" 

PAGE 4 

AUGUST 10, 1982 

'ENALTIES; PROHIBITION AGAINST PossESSioN OF REMAIMS 

l, SB 297 WOULD PROVIDE THAT ANY PERSON WHO KNOWINGLY MUTILATES OR 

DISINTERS, WANTONLY DISTURBS, OR WILLFULLY REMOVES ANY HUMAN REMAINS 

IN OR FROM ANY LOCATION OTHER THAN A DEDICATED CEMETERY WITHOUT LEGAL 

AUTHORITY WOULD BE GUILTY OF A MISDEMEANOR. !N ADDITION, S8 2~7 
WOULD SPECIFICALLY EXEMPT FROM SUCH PROHIBITION ANY PERSON WHO IS 

FOLLOWING THE PROCEDURES SPECIFIED IN THE 3lLL FOH T~EATMENT ~II~ 

DISPOSITION CF NATIVE AMERICAN BURIALS, 

2, SB 297 WOULD PROHIBIT A PERSON FROM OBTAINING OR POSSESSING NATIVE 

AMERICAN ARTl~ACTS OR HUMAN REMAINS WHICH ARE TAKEN FROM A NATIVE 

AMERICAN CAIRN OR GRAVE AFTER JANUARY 1, 19C4, EXCEPT IN ACCORDANCE 

WITH THE PROVISIONS OF THE BILL, OR AS OTHERWISE AUTHORIZED BY LAW, 

PowERS AND DUTIES OF NATIVE AMERICAN HERITAGE COMMISSION 

CURRENT LAW SPECIFIES THE POWERS AND DUTIES OF THE NATIVE AMERICAN 

HERITAGE (OMMISSiON, INCLUDING IDENT!FYING AND CATALOGING PLACES OF 

RELIGIOUS OR SOCIAL SIGNIFICA:ICE TO NATIVE AMERICANS AND MAKING RECOMMEN­

DATIONS RELATIVE TO NATIVE AMERICAN SACRED PLACES LOCATED ON PRIVATE LANDS, 

$8 297 WOULD ADDITIONALLY SP~ClFY THE FOLLOWING POWERS AND DUTIES OF 

THE CoMMiss ION: 

1. 	 WOULD REGUIRE THE [oMMISSION, BY JANUARY, 1984, TO IDENTIFY AND CATALOG 

,'IOWN r.;RAVE'.3 AND CEMETEl1lES OF NATIVE AMERICANS ON PRIVATE LANDS. 

2. 	 ~GULD REQUIRE THE (cMMISSION TO NOTIFY LANDOWNERS ON WHOSE PROPERTY 

S~CH GRAVES AND CEMETERIES EXIST AND TO IDE,ITIFY THE NATIVE AMERICAN 

c~ouP MOST LI~ELY DESCENDED FHOM THE NATIVE AMERICANS INTERRED ON THE 

P'JPER 1··1. 

3, 	 ,;:JLD Au:~ORliL THE Co~MIS3ION, uror1 ~PPLIC~fION OF EITHER THE 
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4, 	 WOULD AUTHORIZE THE COMMISSION TO ASSIST INTERESTED LANDOWNERS IN 

DEVELOPING AGREEMENTS WITH NATIVE AMERICANS FOR TREATING AND DISPOSING 

OF THE HUMAN REMAINS AND GRAVE GOODS, 

EXEMPTION FROM ENVIRONMENTAL QUALITY ACT AND COASTAL ACT 

SB 297 WOULD EXEMPT THOSE PROVISIONS OF THE BILL RELATIVE TO DISCOVERY 

AND DISPOSITION OF NATIVE AMERICA~ BURIALS FROM THE PROVISIONS OF THE 

CALIFORNIA ENVIRONMENTAL QUALITY AcT AND THE CALIFORNIA COASTAL Acr, 

COMMENTS: 

1. 	 ACCORDING TO THE PROPONENTS OF SB 297, NATIVE AMERICAN BUR!AL SITES 

ARE OC\.ASIONALLY DISCOVERED ON PRIVATE PROPERTY EITHER AT THE TIME 

OF DEVELOPMENT OF THE PROPERTY, DURING ARCHAEOLOGICAL STUDIES, OR 

THROUGH INADVERTENT DISCOVERY, lT IS ARGUED THAT THERE !S NOT ONLY 

A NEED TO PROTECT THE 3URIAL SITES, BUT ALSO TO PROVIDE A PROCEDURE 

WHEREBY DESCENDENTS OF THE DECEASED NATIVE AMERICANS WILL HAVE THE 

OPPORTUNITY TO RECOMMEND TO T4E PRIVATE PROPERTY 0WNEDS ~ PE3PECTABLE 

MEANS FOR TREAT·ING AND DISPOSING OF THE REMAINS, 

2, 	 WHILE CURRENTLY THERE ARE LAWS TO PROTECT NATIVE AMERICAN BURIAL SITES 

LOCATED ON PUBLIC PROPERTY, THERE IS CURRENTLY NO PROTECTION AFFORDED 

SITES ~H!CH ARE LOCATED ON PRIVATE PROPERTY, UNLESS THE SITE IS 

DETERMINED BY THE COURTS TO BE PROTECTED PURSUA~T TO PROVISIO~S OF 

LAW GOVERNING PROTE·:T!'.l~J OF CEMETERIES OR OTHEC: DEDICATED P1._1\CES OF 

BURIAL, HOWEVER, THERE HAS BEEN LITTLE SUCCESS IN ACHIEVING PROTECTION 

OF SUCH SITES THC<OUGH THE COURTS, FoR EXAMPl_E, IN A RECENT COL'RT 

DECISION, THE THIRD DISTRICT COURT OF APPEAL HELD THAT A BURIAL SITE 

COflTAIN!NG Tl-IE RE.''.AIN'; OF MORE THAN 200 Vi1woK li\JDIANS, WHICH WAS 

UNEARTHED ~URING ·~~ DFVELOPMENT OF A ~~SIDE~TIAL HOUSING T~ACT I~ 
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3, 	 SB 297 WOULD PROVIDE A PROCEDURE WHICH MUST BE FOLLOWED UPON DlSCOVERY 

OF HUMAN REMAINS DURING EXCAVATION OF PRIVATE PROPERTY. THE PROPERTY 

OWNER WOULD BE REQUIRED TO TEMPORARILY CEASE FURTHER EXCAVATION UNTIL 

THE COUNTY CORONER IS NOTIFIED AND RECOMMENDATIONS REGARDING 

DISPOSITION OF THE REMAINS ARE MADE, IF THE CORONER DETERMINES THAT 

THE REMAINS ARE THOSE OF NATIVE AMERICANS, THE DESCENDENTS, UPON 

NOTIFICATION BY THE NATIVE AMERICAN HERITAGE COMMISSION, WOULD HAVE 

24 HOURS TO INSPECT THE SITE AND RECOMMEND TO THE PROPERTY OWNER A 

MEANS FOR TREATING AND DISPOSING OF THE REMAINS, 

IN THE EVENT THE COMMISSION IS UNABLE TO IDENTIFY A DESCENDENT, Oh 

THE IDENTifIED DESCENDENTS FAIL TO MAKE A RECOMMENDATION, OR THE 

LANDOWNER AND THE DESCENDENTS ARE UNABLE TO REACH AN AGREEMENT WI TH 

REGARD TO TREATING AND DISPOSING OF THE REMAINS, THE LANDOWNER WOULD 

BE REQUIRED TO REINTER THE REMAINS AND GRAVE GOODS WITH APPROPRIATE 

DIGNITY ON THE PROPERTY IN A LOCATION NOT SUBJECT TO FURTHER 

SUBSURFACE DISfURBANCE, 

4, 	 SB 297 WOULD IMPOSE A MISDEMEANOR PENALTY FOR MUTILATION, DISINTERMENT, 

DISTURBANCE, OR REMOVAL OF HUMAN REMAINS WITHOUT LEGAL AUTHORITY, 

IN ADDITION, THE BILL WOULD PROHIBIT A PERSON FROM OBTAINING OR 

POSSESSING ANY NATIVE AMERICAN ARTIFACTS OR HUMAN REMAINS TAKEN FROM 

A NATIVE AMERICAN CAIRN OR GRAVE AFTE~ JANUARY l, 1984, EXCEPT 

IN ACCORDANCE WITH THE PROVISIONS OF THE BILL OR AS OTHERWISE AUTHORIZED 

BY LAI" Ho 1~EV'::R, SB 297 DOE'S NOT SPECIFY THE PENALTY FOR OBTAINING OR 

POSSESSING THE ARTIFACTS OR HUMAN RE~IA!PIS, fHE COMMITTEE MAY WISH TO 

CONSIDER, THEREFORE, WHETHER THE BILL 3HOULD BE AMENDED TO SPECIFY THE 

PE'l,\LTY f'OR OllTA IN INC. ,\ND POSSES'., i i'lG .\iH I F,\CTS OR HUMAN REMA I NS FROM \ 1

N~TIVE A~ERICAN CAIRN OR GRAVE, 
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Native American Heritage Commission 

Proposed Rulemaking Schedule 


Most Likely Descendant Regulations 

California Public Resources Code Section 5097 .94, subdivisions (k) and (1), and 


Section 5097 .98 

November 18, 2016 
 The MLD Subcommittee provides comments to the 
General Counsel. 

December 2, 2016 
 The General Counsel provides the MLD 
Subcommittee a second draft of the MLD 
regulations based on the comments received. 

December 16, 2016 
 The MLD Subcommittee provides comments to the 
General Counsel. 

December 23, 2016 
 The General Counsel provides the MLD 
Subcommittee a third draft based on the comments 
received. 

January 6, 2017 The MLD Subcommittee confers telephonically with 
the General Counsel to determine whether the third 
draft is ready for NARC Commission consideration; if 
so, draft MLD regulations are included in the agenda 
packet for the January 2017 Commission meeting for 
Commission consideration. 

January 20, 2017 The Commission reviews the draft MLD regulations 
and votes to propose the regulations, propose the 
regulations with amendments, or refer the regulations 
back to the NAHC MLD Subcommittee for revision. 
If the Commission votes to propose the draft 
regulations, staff begins the formal rnlemaking 
process. 

February 3, 2016 Submission ofthe proposed rulemaking package to the 
Department ofFinance for fiscal impact assessment 
and approval of fiscal impact statement. (This process 
usually takes 30 days but may require more time if 
submitted during the state's budget preparations.) 

1 



April 3, 2017 Submission ofNotice ofProposed Regulatory Action, 

Proposed Text, Initial Statement ofReasons, and 

Economic and Fiscal Impact Statement to Office of 

Administrative Law for publication in the California 

Regulatory Notice Register. 


April 13, 2017 Publication ofNotice ofProposed Regulatory Action 

in the California Regulatory Notice Register. Formal 

rulemaldng process begins and must be completed 

within one year. 


Comment period begins 4/13/17 and ends 6/26/17. 

(Note: Minimum required comment period is 45 days; 

proposed comment period is 74 days) 


Tribal consultation period for proposed regulations 

begins. 


June 26, 2017 Comment period ends. 


July 21, 2017 Public hearing. 


August 11, 2017 Publication of substantial changes and beginning of 

new comment period. 


Comment period begins 8/11117 and ends 9/8/17. 

(Note: Minimum required comment period is 15 days; 

proposed comment period is 28 days). 


September 8, 2017 New comment period ends. 

Tribal consultation for proposed regulations ends. 


October 20, 2017 Commission decides whether to adopt regulations. 


November 10, 2017 Ifregulations are adopted on October 20, 2017, 

rulemaldng record is transmitted to the Office of 

Administrative Law, which has 30 days to review. 

Regulations usually take effect on a quarterly basis 

after approval by the Office ofAdministrative Law 

and submission to the Secretary of State. 
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