MEMORANDUM
NATIVE AMERICAN HERITAGE COMMISSION

January 8, 2018
To: Chairman Ramos and NAHC Commissioners
From: Terrie L. Robinson, General Counsel W=
CC: Debbie Treadway, Acting Executive Secretary
Re: Draft Five-Year Strategic Plan, Second Draft (Action Item, January 19,

2018 Comumission Meeting)

At the Commission’s October 20, 2017 Commission meeting, the Native American
Heritage Commission (NAHC or Commission) voted fo circulate for public comment and
tribal consultation a draft Five-Year Strategic Plan. The draft plan was subsequently sent -
via email to tribes and other stakeholders, posted on the Commission’s website, and
tweeted. No comments were received, nor were there any requests for tribal consultation
at the end of the December 15, 2017 public comment/tribal consultation period.

After December 15, staff, upon further reflection, made significant revisions to the draft.
Most significant among the revisions was the recommendation that the Commission be
staffed sufficiently to carry out all of its statutory powers and duties. Attached as
Appendix B is the Commission’s current organization chart and a proposed organization
chart of what a sufficiently staffed Commission would look like.

Recommendation: Staff recommends that the Commission either {1) adopt the proposed
second draft of the Five-Year Strategic Plan for implementation beginning in April of
2018 or (2) recirculate the plan for additional public comment and tribal consultation for
reconsideration at the April 2018 Commission meeting.

Attached please find the Second Draft Five-Year Strategic Plan,
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Additions to the October 2017 Draft are in underline. Deletions are in

L. Executive Summary: The Challenge of Using Our Torch to Light Others

“People are always asking me, ‘Who will you pass the torch to?" The question
makes me angry. There is no one torch — there are many torches cmd I'm
: usmg my torch to hght other torches ' o

o~ Gloma Stemem

1t’s “torch ”? 1f you'wﬂl —to
i 'rs planners archaeologlsts,

Part Two of this deaft plan is a discussion of where the NAHC stands today, a summary
of previous assessments of the NAHC’s strengths and weaknesses, a past mission
statement, a past vision statement, and past principles, goals, and objectives. Part Two
also discusses the results of a survey to determine what programs stakeholders would
want revenue from a proposed special interest license plate to fund and what the
Cominission voted to use any special interest license plate revenue for. Part Three
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proposes-forconsideration-and-dialogue discusses what the NAHC staff has identified as
the agency’s current strengths and weaknesses. Part Four pfepeses—fer—eeﬁﬁéefaﬂeﬁ—aﬂd
dialogue discusses a-propesed the Commission’s mission statement and principles. Part

Five pfepesed—fer—eeﬁsidefa&eﬂ—&nd—dmlegue discusses the Commission’s priorities,

goals and objectlves Part Six concludes with a proposed tlmetable for achieving the

obiectlons proposed. He-eemend&ﬁeﬁ—ﬁer—ﬁext—steps Part Seven Appendlx A, is a list
of state statutes that incorporate or rely on the NAHC’S trlbal consultation list. Part

Elght, Appendlx B. mcludes the NAHC’S current orgam ; 'on chart and an orgamzatlo
chart for a Droposed agencv reorgamzahon ol : :

Here’s to lighting niany, many foi‘ch_es.

James Ramos Chalr
Natwe Amerlcan Herltage C0mm1

Debbie Treadway, Act
Native American He




1. Summary: Where the NAHC Stands Today; Previous Assessments of
Strengths and Weaknesses: Previous Mission Statement, Vision Statement,
Prmcmles and Goals: and Survey of Results of What Stakeholders Would Like

an NAHC License Plate to Fund and What the Commission Voted to Use Any
NAHC L1cense Plate Revenue For '

A. Where the NAHC Stands Today

The NAHC stands at"alll' existential crossroads
in the last three years to include the enforc
at any tlme in 1ts forty—one year hlstory

patriation 0 Act (CalNAGPRA)
, atlng expertlse and resources

cting cultura.l resources. The NAHC ]
reest number of staff in the agency’s history. For
IAHC has a full complement of Commissioners,

reducing the neé ¢ meetings to save money because a quorum was not

possible.

Despite these welcome changes, the NAHC js challenged to accomplish its new dutics
along with its core functions, which include identifying Most Likely Descendants
(MLDs) to make recommendations for the treatment and disposition of their ancestors’
remains and associated funerary items, conducting searches of its Sacred Lands Inventory
and Tribal consultation lists?, implementing SB 18 and AB 52, and commenting on
environmental documents to ensure that cultural resources are identified and protected as

! Native American Heritage Commission v. inyo County Planning Department and inyo County, Superior Court of
Inyo County, Case No. $I CVPT 1557557 (2016).

2 For a list of state statutes that incorporate or rely on the NAHC's tribal consultation/contact list, please see
Appendix A,




much as possible. In addition to its core functions, the NAHC also has among its
functions, duties, and powers its investigative and enforcement functions under Public
Resources Code sections 5097.94, 5097.97, 5097.993, implementation of the California
Native American Graves Protection and Repatriation Act (CaINAGPRA, Health and Saf.
Code § 8010 et seq.), the NAHC’s own internal administrative, planning, and compliance
functions, including the adoption of long overdue regulations for the statutes that it

enforces or administers, and outreach and training functions to increase awareness of the
laws protecting cultural resources. Added to these challenges is the NAHC’s history of
waxing and waning general fund budget appropriations, inconsistent political support,
past staffing inability due to budget cuts, ard limited promotional opportunities for staff,
and the fact that the NAHC has never been sufficiently staffed to accomplish its statutory
duties. * Only the efforts of former Executive Secretary Larry Myers, California tribes,
and supportive legislators kept the NAHC from being eliminated during past difficult
budgetary and political times. Given the cyclical nature of tax revenues and political
support, the NAHC can only assume that past fiscal and staffing instability and prior
uncertain political support may in fact be prologue at some point in the future. Yet the
NAHC’s statutory demands and the needs of its stakeholders remain the same.

B. Previous Assessments of Strengths and Weaknesses (NAHC 1997 Strategic Plan)

A search of the NAHC s files revealed a 1997 Strategic Plan as well as goals, objectives,
and performance measures expressed in the NAHC newsletters published in fall 1988-89
and fall 1989-90. Inthe NAHC’s 1997 Strategic Plan, the following were identified as
the NAHC’s strengths and weaknesses:

1. Strengths

a. Dstablished working relationships with coroners, developers, planners,
property owners, and archaeologists regarding the discovery of Native
American human remains and associated grave goods.

b. Provision of Native American Contact Lists to environmental firms,
planners, and developers to enable consultation with Native American
individuals, groups, and tribal governments regarding cultural resources
in project areas.

3 Until 2015, the Commission never had more than five staff members at any point in its history despite its broad
statewide jurisdiction over Native American cultural resources and Native American access to public lands for
religious and ceremonial purposes. Compare California Office of Historic Preservation August 2017 Organization
Chart, http://ohp.parks.ca.gov/pages/1066/files/OHP OrgChart Web.pdf (30 full-time staff).
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c. Checking Sacred Lands File at the request of environmental firms,
planners, and developers to verify recordation of site information for
specific projects.

d. Providing information regarding repatriation.

i, Weaknesses

a. Lack of funds.
i. Reduction of staff from five to three.
ii. Reduced ability to travel to sites to assist in mediations with
developers, planning departments, and Native Americans.
iii. Need for services of an archaeologist to assist in analyzing
environmental documents and to conduct site inspections.

iv. Reduced flexibility to call emergency commission meetings.

b. One office in Sacramento that must serve the entire state.
1. Inability to disseminate information to Native Americans and
hear concerns.
ii. Not accessible to all Native Americans.
1ii. Not accessible to all developers and lead agencies.

c. Inability to hire outside legal counsel when implementing Public
Resources Code section 5097.97.
1. The Attorney General’s staff cannot legally represent the NAHC
in cases involving public property and other state agencies.*

C. Previous Mission Statement, Vision Statement, Principles, Goals, and Objectives

The following are a mission statement, goals, principles, and objectives from the
NAHC’s 1997 Strategic Plan and from the NAHC winter newsletters for 1988-89 and
1989-90-:

“ This statement is not completely accurate. The Attorney General’s Office may decline to represent the NAHC in
matters where it has decided to represent an agency against which the NAHC has directed litigation. See Public
Resources Code § 5097.94, subd. (g): “The Attorney General shall represent the commission and the state in
litigation concerning the affairs of the commission, unless the Attorney General determined to represent the
agency against whom the commission’s action is directed, in which case the commission shall be authorized to
employ other counsel.”



i. Previous Mission Statement (1997 Strategic Plan)

The Mission of the Native American Heritage Commission is to provide protection to
Native American burials from vandalism and inadvertent destruction, provide a
procedure for the notification of Most Likely Descendants regarding the discovery of
Native American human remains and associated grave goods, bring legal action to
prevent severe and irreparable damage to sacred shrines, ceremonial sites sanctified
cemeteries and places of worsth on pubhc property, and mamtam an inventory of sacred
places. -

ii. Prevmus Vlslon Statement ( 1997 Stra

California Native Amerlcan cultural resource
ceremonial sites, and p_la_ces of Wo_rs_hlp ar
people, They are important to the culture
Amei‘icans. Therefore, they must be pto_tect_e
Native American people An effe""-f !
California.

aces of worship on public and private property. A
among California Native Americans, developers,
agencies will be established. This is a vision that all

Californians will come together to protect and preserve this valuable State heritage.

iii. Previous Principles {1997 Strategic Plan)

The Commission will exercise the following principles in an effort to be responsive to its
internal and external communities:

a. The Commission must be sensitive to California Native Americans.




- iv,

Prevmus G()als (N

'sens1tlve mann_er.

The Commission will facilitate a cooperative working relationship with
developers, private landowners, local agencies, and the California
Native American population. | |

The Commission will administer the thorough and complete application
of Public Resources Code section 5097.9 et seq and the Health and
Safety code section 7050.5. '

The Comnnssmn will not express its opmlon regardmg

.recommendatlons for the treatment and disposition of Native Amerlcan _
‘human remains and assomated grave

The Comm1ssmn w111 not be 1nv01vs

ewsletters inter 1988-89 and 1989-90,

k.

. Work with private landowners and public agencies to ensure that Native

Americans have access to sacred sites.

Preserve and protect California Native American cultural traditions.
Facilitate equitable treatment of Native American skeletal remains and
associated grave goods held by museums and public agencies.

Work to achieve and maintain full membership on the Commission.
Preserve and protect burial sites and other sites of cultural or spiritual
significance to Native Americans.




D. Survey Question and Results, Special Interest License Plate Program Survey, and
What the Commission Voted to Use License Plate Revenues For

The NAHC conducted an online survey to assess support for a proposed Special Interest
License Plate program. The following question asked respondents what NAHC programs
they would want funded from an NAHC Specnal Interest License Plate program, and the
responses are listed below :

;s'sicn (NAHC) is considering
a Department of Motor
ed from the proceeds of an

Que_st_lon: The California Naﬁve American Heritage Co |
having a Special Interest License Plate issued by the Cal
Vehicles. What programs would you want created :

Answers

Tribal cultural resources training for tribes,
cities, counties? and local gover

78 (56.52%)

76 (56.52%)

76 (56.52%)

71 (51.45%)

training for Tribal rvation Officers and tribal

cultural resources sta 67 (48.55%)
Legal clinics with law schools to provide legal services to

tribes to help them protect their cultural resources. 63 (43.65%)
A training program for Most Likely Descendants (MLDs). 54 (39.13%)
An NAHC legal defense fund to pay for attorneys to represent

the NAHC when the Attorney General’s Office can’t duc to a

conflict of interest, 52 (37.68%)




The Commission voted at its July 21, 2017 Commission meeting to use any License Plate
Revenue as follows '

20% Implementation of CalNAGPRA

20% Legal Clinics and Intern Programs

20% _ Tribal and Agency Training Programs

20% Mamtammg the Special Interest License Plate Prograrn
10% __Conflict of Interest Legal Fund ' :

10% -Land Conservancv

III Curr_ent_N_AH_C St_re:ngths. and Weaknesse
A. Strengths

_ _' i. Institutional Kno

Y, Katy Sanchez, and Rob

The Comrmssmn § senior staff me 'bers -Deb |
i gencies, deveiopers planners

Wood — have decades of experien
- and 1andowners to enforce the law
: 1dent1fy Most leely Des

mission pr0v1des them with a perspect:zve
failed that isn’t always commjtted to

The increase in staff i t resulted from a budget change proposal approved to
address the increased demands of AB 52 on the Commission has allowed the
Commission to provide SB 18 lists and Sacred Lands Inventory searches more
expeditiously to lead agencies, consultants, and developers. A second budget change
proposal and legislation (SB 92, Chapter 26, Statutes of 2017) will allow the Commission
to charge a reasonable fee related to the costs of searching and maintaining the Sacred
Lands Inventory and SB 18 lists, including staff time, and will result in the hiring of
additional staff. The new staff brought with them expertise in mapping, tribal history,
anthropology, environmental review, and law. One new staff member came with
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significant prior experience with tribes and AB 52. Another served as a member of her
tribe’s tribal council.

iii. Highly Educated Staff

Every Commission staff member holds a Bachelor’s degree, which is highly unusual for a
State agency of the Commission’s size. Two staff members hold law degrees, one holds
a Master’s in Public Affairs, and a third holds both a Master’s and a Ph.D. in
Environmental Planning and Design — Native American Studi

: ultation. Some
of these trainings and presentation: : iven or participated in include:

ictices,” Western Riverside

April 20, 2017

“AB 52: Best Practic'es-- gal Requirements,” Inyo County Board of Supervisdrs,

March 7, 2017.

“AB 52 Tribal Consultation Revisited: Implementation Update and Best Practices,” CLE
International, December 13, 2016.

“Tribal Consultation Under AB 52: Requirements and Best Practices,” California
Preservation Foundation, July 20, 2016.
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“Tribal Consultation Under AB 52: Requlrements and Best Praotrces Bureau of Indian
Affa1rs July 18, 2016. -

“Tribal Consultation Under AB 52: Requrrements and Best Practices ”? Cahforma
Env1ronmental Protection Agency, October 27,2015, :

“Tribal Consultatlon 101: Practrcal Approaches to Successful Tr1bal Consultatron from
Local and Tribal Governmental Perspectives,” Amerr_can_Planmng Association California
Conference October 5, 2015 ' : ' S

“Trrba} Cultural Resources and CEQA Roundtable ]
Amerlcan Planmng Assocla‘uon Cahforma Confere

o Get Ready for AB 52 d
ober 4, 201 5.

 “The Natlve Amerlcan Herltage Commlssron ementmg AB 52 ” Los

: _that is dlfferent fr :

- tribal cheurpersons 1

trlbes One of our Co _

to pursue lrtlga__
to best serve its st

vi.  Better Tracking and Communication of the Commission’s Efforts and

Successes

The Environmental and Cultural Department’s tracking of the number of Most Likely
Descendant identifications made, environmental documents commented upon, and Sacred
Lands Inventory searches conducted better positions the Commission to assess tribes’ and
stakeholders’ needs and advocate for resources commensurate with those needs during
the budget process. The recent revision and upcoming revision of the Commission’s

11




website and the re-initiation of publishing the Annual Report also better communicate to
stakeholders what the Commission accomplishes with the resources it has.

- vii, Increased Cornmrssmn Meetlngs and Tnbal Consultatlon

The Commrssmn has been abIe to increase the number and locatlons of Commrssron
meetmgs and i in-person tribal consultatlons due to an 1ncr_eased budget and having a full
complement of Commlssmners The Cornmrsszon §2017-2018 budget however has

' _encountered certam one- tnne demands that will dlmnns e amount of travel and
tran:ung avallable to the Commlssron The recent ii the number and loeatrons of
'.:Commlssron meetmgs has 1mproved relatrons bet
~provided more opportunities in which to he
: opport1m1t1es to provrde trammgs to tribe
on AB 52 tribal consultation and ot_he_r _laws

B Weaknes:ses

Fiscal Instab ty

_1331011 Vu erable dunng t1mes of budget -
to charge for Sacred Lands Inventory

The Commission lacks a succession/staff retention plan. The senior staff members who
possess the agency’s institutional knowledge are retirement eligible or a retired annuitant.
There are few promotional opportunities for newer staff to promote within the agency;
yet, the need to retain the staff 1s great because of the institutional knowledge they have
or are gaining and the difficulty of finding candidates with the same kind of knowledge
needed to work for the NAHC, i.e., knowledge of cultural resources, inter-tribal and
intra-tribal relations, how tribal governments work, and historic preservation, cultural
resources, and environmental review laws. The General Counsel position, which is
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currently classified as an Attorney III position, could present succession challenges in
terms of attracting candidates with the years and type of experience needed to address the
Commission’s advice and counsel, enforcement, and compliance needs in the event that
the General Counsel retires or leaves. The result may be that the Commission may
inadvertently train its newer staff for better opportunities with agencies and other
employers with greater paths to promotion.

iii. Insufficient Staff to Attend to Dor":;““ ant Intcrnal Functlons and
Processes

dormant internal functions and proccsses_th
Most Likcly Descendants conducting Sacrg

places located on pubhc
cred places and protect free
urces Code section 5097.96).

. Descendants statute when Native

: on the property where they were found the
i (___)r more of the foﬂowing 1) Rccord the site with

county in

American R

¢ Ensuring access b es to religious or ceremonial sites on public property.
(Public Resources Code section 5097.9).

o Conducting investigations as a prerequisite to bringing an action to prevent severe
and irreparable damage to Native American sanctified cemeteries, places of
worship, religious or ceremonial sites, or sacred shrines located on public
property. (Public Resources Code sections 5097.9, 5097.94(g), and 5097.97).

e Making recommendations for the acquisition by the state of private lands on which

Native American sacred places are located that are inaccessible to Native

13




Americans and have cultural significance to Native Americans. (Public Resources
Code section 5097.94 (b)). '
Making recommendations to the Director of Parks and Recreation and the
California Arts Council relative to the California State Indian Museum and other
Native American matters touched upon by department programs. (Public
Resources Code section 5097 94 (H).
Assisting Native Amerlcans )il obtalnln,q aDDI'ODI'Ia'EG access to saered Dlaces that
are located on Dublzc lands for oeremomal or smrltual aotmtles ( Pubhc Resources
Code seotlon 5097. 94 M. o :
Asmstlng interested landowners in developing a :
Amencan ,qroups for treating or dlSDOSIIl Wi
remains and any items assoc1ated with Nau:
Code section 5097.94 (1)).
Updating internal poll_e1es and proce
Adopting regulations to implement
Commission’s authorlty, 1nelud1ng re
o Deﬁmtlons
o The Most Likely D
-5097. 98) '

ents w1th appropriate Native
ropnate digmtv, of the human
icar bunals Public Resources

ent Damage to, or Provide Access to,
1 Sites on Public Property (Public Resources Code

merican Graves Protection and Repatriation Act (Health
ction 8010 et seq.; Public Resources Code section

Places of Worship (Public fResources Code section 5097.9).
o Native American Heritage Commission Conflict of Interest Code.

Overseeing the Commission’s internal compliance with statutes, regulations, and

policies applicable to State agencies.

Administering the California Native American Graves Protection and Repatriation

Act, Health and Safety Code section 8010 et seq.

Enforcing Public Resources Code section 5097.993, which prohibits the unlawful

and malicious excavation, removal, damage, destruction, injury, or defacement of
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a Native American historic, cultural, or sacred site listed on or eligible for listing
on the California Register of Historic Resources if the act was committed with the
specific intent to vandalize, deface, destroy, steal, or convert a Native American
historic, cultural or sacred artifact if the act was committed on public land or on
private land by a person othcr than the landowner. ' '

iv. Lack of Tribal and Stakcholder Knowlcdgc of the Comrmssxon 8
Laws

The Com:rmssmn has frequently encountered a lack o Zfl_cdgc on thc_ part of tribes
and stakcholders of the Commission’s laws, the e e laws on
stakeholders rights and plans, and the comph 1

thh the Comm1ssmn contracts for lnforrnatlon
ive Secretary, who served as the Governor’s Tribal
Advisor,” had no dedi ministrative staff to whom she could delegate day-to-day

administrative operations of the Commission.

vi. Less Accessibility to Southern California Tribes and
Stakeholders

Of California’s 164 tribes, 68, or 41%, are located in or south of Kern County. The
Commission holds the majotity of its meetings in Sacramento and consults with Southern

* The immediate past NAHC Executive Secretary, Cynthia Gomez, retired on Cctober 2, 2017.
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California tribes when it can send staff to Southern California to do so. The lack of a
Commission presence in Southern California also limits the Commission’s ability to meet
in person on confidential or sensitive topics with tribes, local lead agencies, and
developers. The Commission will be able to better leverage technology to facilitate video
eonferenee conferencing and live streaming of Commission meetings. However, many
tribes may be reluctant to hold consultations by telephone or video. Like other resources
agencies with jurisdiction over lands throughout the State, the Commission and its
stakeholders weould might be better served by the Commission having a presence in -
Southern California. The newly established Tribal Culi esources Project, a
collaboration between the Commission, Professor Ca oldberg, Professor William
Wood, and the U.C.L.A. School of Law, will provi inings to tribes oh protecting

services prov1ded These data W111 prov1de
California trlbes

licate its initiatives, upcoming regulatory
neern to tribes and stakeholders. The Commission

Other Stakeholders

The Commission needs to provide consistent and comprehensive training for several
audiences: Commission staff, tribes, and other stakeholders, including coroners and law
enforcement agencies, public agencies, and archacologists. The lack of training is
primarily due to budget cuts and insufficient staff time. The training that should occur
for Commission staff, tribes, and other stakeholders is on the following arcas: 1) State
and federal laws protecting tribal cultural resources and artifacts and how to enforce
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them; 2) legal requirements of the Most Likely Descendants conferral process with
landowners; 3) tribal consultation under AB 52 (although the Commission has provided a
great deal of training on AB 52 in the last two years); 4) State and federal environmental
laws (CEQA, and-NEPA, and the federal Transportation Act) and how tribes can

participate in those environmental review processes; and 5) NAGPRA and CaINAGPRA.
Twenty percent of the revenues from the proposed NAHC Special Interest License Plate,
if issued, would go towards training programs for tribes and agencies.

spec1ﬁc 51tuat10ns W
notes, in order to inj
responses, and to be ab
been mentioned as a

informed of the laws under the Commission’s authority and other laws that are not under
the Commission’s authority that protect cultural resources. Recent trainings provided by
the Commission have been lived streamed and video archived, and this approach may be
a solution for leveraging the Commission’s resources to reach as many people as
possible.
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c. Training for Coroners, L.aw Enforcement Agencies,
Other Public Agencies, and Other Stakeholders

There remains a great deal of confusion with respect to the protection of Native American
human remains and assoctated funerary artifacts in situ pursuant to Health and Safety
Code gection 7050.5 and Public Resources Code section 5097.98. In particular, staff
have noted that county coroners tend to be confused and misinformed on the appropfiate
process and statutory requirements necessary in case of an inadvertent discovery of
Native American human remains, particularly the re ent under Health and Safety
Code section 7050.5 to protect the site of such a di pending resolution between

" pessessa:eﬁ possessmg Natlve Amerlcan artlfa
cairn after J anuary 1, 1984 (Publ}

Resources Code section
tains outside of a cemetery

o Utilize and Update Office Technology

With the exception of the Native American Lands Information System (NALIS)
necessitated by AB 52, its new phone system, and the switch from Apple Mac personal
computers to HP PC computers, the Commission has not fully updated its technology to
increase efficiency and work seamless to provide information to stakeholders. The
Sacred Lands Inventory, which is currently in the FileMaker program, records sacred
sites using township and range coordinates instead of GPS coordinates, With the
exception of the Sacred Lands Inventory and NALIS, the Commission’s legal and other

18




files are kept in paper form, which could present a problem in the event of fire or water
damage to the office.

x. Small Talent Pool Efrom Which to Recruit Qualified Emplovees

The work of the Commission is interdisciplinary. The most qualified potential
employees are those with education and/or experience in cultural resources law,
archaeology, anthropology, California Native American hi thy,_envirQMGntal planning,
and/or working with tribal governments. The talent p m which to draw such
qualified employees in the Sacramento arca where the Commission is located is small,

3 sremonial sites, or sacred shrines
treatment and disposition of ancient

ii. The Commission will facilitate cooperative working relationships with
developers, planners, private land owners, Federal, State, and local agencies,
and the California Native American population.

iti.  The Commission will not express its own opinion regarding the treatment and
disposition of Native American human remains and associated grave goods.

iv.  The Commission will not become involved in inter-tribal or intra-tribal
politics.
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vi.

Vii.

V.

The Commission will treat all Native American groups, tribes, and individuals
with respect and dignity.

The Commission will conduct State business in a professional and sensitive
manner,

- The Commission will be fair and 1mpart1al in enforcmg the laws under its

authority.

P—feeeseeanonues Goals, and Oblectlves 2018 2022

The followmg are pfepeseé the Comm1ss1on s pr10r1t1 s, and objectives for 2018

through 2022 in llght of the strengths and Weal(ne

ent Peefeﬁﬂ&ﬁee

these changes weuld have to

he Leglslature and restrlcted to covering

of the Commlssmll

Objectives:

L

Implement legislation authorizing the Commission to charge for Sacred Lands
Inventory searches and SB 18 tribal consultation lists to generate
approximately $862,000, of which $254,000 for fiscal year 2017-2018 and
$485,000 ongoing annually would fund three new positions and address
increased work load for Sacred Lands Inventory research and consultation.
Revenue generated from the charges will have to be appropriated annually to
the Commission,
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ii. Begin and complete a Special Interest License Plate campaign to obtain 15,000
annual subscriptions eventually generating $750,000 per year for identified
Commission programs, such as tribal and agency training, CaINAGPRA, legal
clinics and intern programs, a conflict of interest legal fund, and land
conservancy purchases.

iii.  Explore and if poss1ble execute addltlonal fundin __g strategies that are not

Grants

* .Chargln,q state and local governm
‘'the same manner as other state d

- Administrative Law _
e Charging for publications such

B. Priority Two Successmn/Re

and 10)
Given the increé_sed
retiremen_t cligible
-~ critical to reducing

o A Deputy Executive Secretary reporting directly to the Executive Secretary to

oversee programmatic and administrative staff, including two direct reports — an
Environmental and Cultural Department Manager, and an Administrative
Department Manager:

o An Environmental and Cultural Department Manager overseeing:

=  An environmental unit whose functions would include:
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¢ _Commenting on environmental documents to ensure the

dentlﬁeatlon and protectlon of Natlve Amencan cultural
resources :

. Ensunng that envu‘onmental documents contam mztzgatlon

measures in comphanee w1th apgheable state and federa
laws S : :

preserve the Comm1sswn 8
ital documents faﬂ to rov1de

'legal 0ot1ons when env1

e Comm1ss1on to make
_laces that are located on

'd olaces ina natural state and allow approorlate access
_ tive Amertcan rehgiomsts for ceremomal or spiritual
ac vities (Pubhc Resources Code sectlon 5097.94 (e))
‘aining for tribes, lead agencies, developers, and eultural
resources management firms on comohance with AB 52,
Section 106, Section 4(1) of the Transoortatlon Act, and other
environmental and historic oreservatlon laws affectmg
California Native American cultural resources; and
e Training for tribes on holding conservation or greenway
easements pursuant to Civil Code sections 815.3 and 815.56.

¢ See generally Environmental Protection Information Center, Inc. v. Johnson (1985) 170 Cal.App.3d 604, 625-626

“The commission has jurisdiction to identify sites of special religious and spiritual significance to Native Americans
and their heritage, to make recommendations regarding sacred places located an private lands, and to consider

the environmental impact on property identified or reasonably identified as a place of special religious significance
to Native Americahs,”} ‘
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= A Cultu_ra_l Unit Whose functions would include:

e Identifying Most Likely Descendants and maintaining the
Most L]kelv Descendants ( Pubhc Resources Code sectlon
-5097. 98). : :

. Identlfvmg sacred lands and mazntazmnp: the Sacred Lands
- Inventory ( Pubhc Resources C de section 5097 94( a) and

5097.96); : : _
‘e Proposing reconunendat' r the Comm1ss1on to make to
the Director of State Pz ' ecreatlon and the Cahforma

- “Atts ( Councﬂ rela‘u

). 5097.98, and 21080.3.1(c));
)] sultatlon and trlbal contact hsts

tlIl,(.’, state agencws in any negotlauons with agencies of

federal government for the protection of Native Amencan

_sacred places that are located on federal lands (Public
Resources Code section 5097.94 (1))

e Mediating disputes arising between landowners and known
descendants relating to the treatment and disposition of native
American human burials, skeletal remains, and items
associated with Native American burials (Public Resources
Code section 5097.94(k)(1));
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e Training for tribes, coroners, developers, and agencies on
compliance Wlth the Most Likely Descendants statute (Public
Resources Code sect_lon 5097.98);

e Assisting landowners in developing agreements with
appropriate Native American groups for treating or disposing,
with appropriate dignity, of the human remains and any items
assocmted w1th Natlve American bumals ( Pubhc Resources
Code section 5097.98 (1)); and

. Condu.ct_l_ng tribal consultatio
resources issue. .

| Native American cultyral

o An ‘Adm_inis_t';*at'idn_ Departmen s functze would include:

“Serving as a liaison w tate agencws ( State [iands Commission,

strative Planning ( Executing and revising strategic plans,

lans, and workforce plans);

licies and procedures

g new emplovees and training all employees

g and managing Comrmssmn meetings and hearings

» Implementing the Sacred Lands File search and tribal consultation
list fees and the Special Interest License Plate program

» Managing communications, including the website, newsletters,
social media, reports, and press releases
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» A General Counsel reporting directly to the Executive Secretary and overseeing a
Legal Department with two units: :

o An Enforcement Unit whose functions would include:

= Preparing CEQA matters affecting Native American cultural
“resources for consideration of litigation by the Commission;
x nvestlgatlons, gubhc hearmgs, and e' forcement actions to prevent
~severe and irreparable damage to N. Amemcan sa.cred sites on
_:pubhc lands pursuant to Pubhc ces Code section 5097.9,
~5097.94(g) and 5097.97; . R TRRER
Enforcement of Pubhc Reso

“CalNAGPRA and NAGPRA

plementing and overseeing compliance with CaINAGPRA

" (Public Resources Code section 5097.94 (n), Health and
Safety Code section 8010 et seq.)

e Preparing CaINAGPRA for legal enforcement actions for
consideration by the Commission

e An Office Technician whose duties for the Executive Secretary would include:

o Schedulin
o Answering phones
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o Filing

o Expense reports
O

O

Travel arrangements
Correspondence

Goals: To impart the institutional knowledge of senior staff upon newér hires, increase

opportunities for employee advancement, and create opportunities for those who are

interested in the work of the Comrmssxon to learn from and work Wlth Commxssmn staff,

and to staff the _Comrmssmn at a level sufﬁcxent o carr; all of its statutorv dutles and
owers R

'CalHR requlres state agen01es to develop a Wor 50r_ e Plan Qad_d_re_sses s’uoce_é.sion and

retentlon 1ssues

Ob]ectlve

1, Draft a succession and.
' Workforce Plan
_ Expedlte trammg of and

.

Goals: The Commission needs to develop a plan for achieving and maintaining internal
compliance by the Commission with applicable laws, regulations, and policies,
implementing laws under the Commission’s authority, and increasing staff,
administrative and otherwise, to do so.
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Objectives:

I. Create an internal compliance calendar and checklist and a process to oversee
internal compliance. (Note: The Cormmssmn created an internal compliance
calendar in August).

ii. Adopt regulations to implement and 1nterpret statutes under the Commission’s
authority. ' : :

1. Update the Commission’ s internal policies and procedures
iv.  Audit and enforce landowners’ compliance with the Most Likely Descendants
statute when inadvertently d1scovered Nativ rican human remains are
- reinterred on their property. - | |
V. Increase stafﬁng to achieve and malnta
vi.  Update the contents of and technol
vil. - Implement CAINAGPRA.

compliance.
d Lands Inventory.

| "(_W_e'aknesses 4 and 8)

Goals: Staff, tr_ibesi and sfakeh_ol_der_ eir ing le
and the AB 52 ame apters 1,75 a 7' of Division 5 of the Public
Resources Code (s : 1 ly the Most Likely Descendants

& taves Protectron and Repatrlatlon Act
it Amerrcan Graves Protectlon and Repatrlatron Act

Commission staff shoul ained on policies and procedures, regional tribal histories,
and how senior staff have'handled specific types of situations. The Commission also
needs to update its Cultural Resources Handbook as a resource for current and future
staff, tribes, agencies, and other stakeholders.

Objectives:

i. Annual training session, in person or via webinars and live streaming, for staff,
tribes, and stakeholders on:

e CEQA and the AB 52 amendments.
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e Chapters 1.75 and 1.76 of Division 5 of the Pubhc Resources Code and
Health and Safety Code sections 7050.5 and 7054,
e The National Environmental Policy Act, and Section 106 of the National
Historic Preservation Act, and Section 4(f) of the Transportation Act.
o The Native American Graves Protection and Repatriation Act NAGPRA)
and the California Native Amencan Graves Protectlon and Repatrlatlon Act
: (CaINAGPRA) ' ' '
* Public Resources Code section 5024.1, the Cahforma Reglster of HlStOI‘lC
_ Resources :

. Pubhc Records Act exemptlons for cultu '
sections 6254 (r), 6254.10, and Eviden
RS R Internal staff trammg on Commlssmn ol

ources Government Code
e sectlon 1040

il 'Ut)dat_mg the Cul’_cural Re_somcc
' -staff, tribes. agencies, and stake

the publlc
Obj ectives:
ii.

iii.
iv.

; 4 s SLAA reports, and strategic plans.
vi. Update the Commiission’s web51te to include reports, plans, meeting minutes
and information on cultural resources laws.
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F._ Priority Six: A Southern California Office (Weakness 6)

Goal: To have a Southern California office to better serve Southern California tribes if
there is sufficient need.

Objective:

L To establish the U.C.L.A. Law School Tribal Cultural Resources Project to
provide training and representation to tribes and gather data for a needs
assessment to determine whether there is a negd atid support for a Southern
California office. | |

A. Objectives

There are twenty-three objectives
are, in order of priority:

Sacred L_a_ndé/Tr'

i AW

es for current staff by increasing staff size to
ommission’s statutory duties (Priority Two and Three).
ernship opportunities for college and law students

9. Create an intern
(Prigrity Three).
10. Adopt regulations to implement and interpret statutes under the Commission’s
authority (Priority Three).
o Most Likely Descendant and Definitions
o Sacred Lands Inventory List (Criteria for inclusion of sites on the Sacred
Lands Inventory)
o SB 18 List

:mpliance calendar and process to oversee internal compliance
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o CalNAGPRA ‘
Investigations and public hearings, Public Resources Code sections 5097.9,
5097.94(g), and 5097.97

‘o Mapping of geographic area of tribal traditional and cultural affiliation for
California Native American Tribes (Public Resources Code section 5097.94

o Interference with Native American Religion or Damage to Cemeteries or
Places of Worshm (Public Resources Code sectlon 5097 N.

o Natwe Amenean Hentage Commlssmn Conflict of In_terest Code

11. Audit and enforce landowners’ corrmhanc ;
- "Most Likely Descendants statute, Public Rs
( Pr10r1tv Three).

ﬂ‘m
13. Imnlement CalNAGPRA (]"" :

o communicate with the public (Priority Five).
s ﬁleé"meontv Five).
: versions of a quarterly newsletter, annual report, SLAA
reports, strateg nd Commission meeting minutes (Priority Five).
22. Update the Cor n’s website to include reports, plans, meeting minutes,
newsletters, and information on cultural resources laws. (Priority Five).
23. Conduct needs assessment for Southern California Office via the (Priority Six).
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B. Timetables

Some of the proposed objectives are in the process of being achieved. A proposed
quarterlv tImetable for implementation for the Strateglc Plani is as follows subleet to
change as needed '

Apnl 20 1 8

Obiectlves in Pro,c_r,ress

. U C.L.A, T rlbal Cultural Reseurces Prolect { B

- Two and Six) o :
o Rulemakmg, Most leely Descendants an.
Three[ '

Ouarterlv Oblectwes to be Completed

in July of 2017) ( Priorities

Ieﬁ_nlt_l § Regulations (Priority

. erltv One)
bal Consultatlon LlStS Fees

__'- -Launch of Sneclal Interest 1cense Plate ; on Camnamn

in_c_re_ase staff ( Priorities

Quarterly Objectives to |

e Adoption of Most Likely Descendants/Definitions regulations (Priority Three)

e Report on possible additional sources of funding (Priority One)

e Workforce Plan, including a succession and retention plan (Priority Two)

e Completion of Budget Change Proposal to increase staff (Priorities Two and Three
— Final BCPs due to Department of Finance by September).
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October 2018

Objectives in Progress

e U.C.L.A. Tribal Cultural Resources Project ( Begun in July of 2017) (Priorities
Two and Six)

. SDec1a1 Interest License Plate Subscription Campalgn (Priority One)

. _Implement Workforce Plan mcludlng success10n and retention plan ( Priority One)

) Implement addltlonal fundmg strategles if any (Prl ltV One)

Ouarterlv Ob]eetlves to be Achleved

) Adoptmn of Sacred Land Flle/Trlbal Consult ion |
%} o - '
e Creation of training modules for s
Comnnss1on processes (Priority Two)

ees regulations (Priority

institutional kno

ge of t_rib_es and

January 2019

Objectives in Progress

April 2019

Obiectives in Progress

e U.C.L.A. Tribal Cultural Resources Project (Begun in July of 2017) (Priorities
Two and Six)

e Staff training on institutional knowledge of tribes and Commission processes
{Priority Two)
» Rulemaking, SB 18 List regulations (Priority Three)
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April 2019 Quarterly Objectives to be Achieved

¢ Completion of Special Interest License Plate Subscription Campaign Priority One)

(Funds cannot be disbursed to Commission until DMV receives first $400,000 of

revenue. Assuming there are 8,000 subscriptions, revenue will not be available
until April of 2020) _ _
e Update internal Commission policies and procedures (Priorities Two and Three)

July 20_19

Objectives in Progress

» U.C.L.A. Tribal Cultural Resources
Two and Six)

Quarterly Obj ectivés_to be Achieved

. Initiate rulemaking for Cal
» Adopt SB 18 List regulation
o IfBCP is appr '

October 2019

o Complete implementation of reorganization (Priorities Two and Three)
o Update internal compliance calendar and implement process to oversee internal

compliance (Priority Three)
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January 2020

Objectives in Progress

o U.C.L.A. Tribal Cultural Resources Project (Begun in July of 2017) (Prioritics
Two and Six)

Quarterly Objectives to be Achieved

o Adopt CaINAGPRA Regulations (Priority Three) ..
o [Initiate rulemaking, Sacred Lands Inventory Criteria (Priority Three)

April 2020

Obiec’tives: in Progress

. .U.-C_.L_._A. Tribal Cultural Resources P
Two and Six) |

. Rule_ma_.king,' Sacred Lands

17) (Priorities

yrcement of landowners’ complianice with reinterment
b urces Code section 5097.98 (Priority Three)

Secure ap‘prova} or hiring of student assistants for June of 2020 (Priority Two)
e Update of Cultural Resources Handbook (Priority Four)
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July 2020

Obiectives in Progress

e Implementation of programs funded by Special Interest License Plate (Priority

One)

Quarterly Objectives to be Achieved

Six)
e Complete implementation of CaINAGPRA
e Adoption of Sacré;d Lands Im?en_tdrv Cri ¢
e Initiate rulemaking for Investige}tion
Code sections 5097.9, 5097.94(g),

e Completion of U.C.L.A. Tribal Cultural Resourc i'"___i_)iect (Priorities Two and

d Public Hearin
097.97.

der Public Resources

October 2020

Objectives in Progress

Interest License Plate

ral Resources Project (Priorities Two and Six)
odules for staff, tribes, and stakeholders on cultural

Completion of ral
(Priority Four)

January 2021

Objectives in Progress

¢ Implementation of the programs funded by the Special Interest License Plate
e Training for staff, tribes, and stakeholders on cultural resources law (Priority Four)
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. Trammg for staff on Commlssmn policies and procedures (Priority Four)

Ouarterlv Ob1ect1ves to be Achleved

. Adopt social media strategy for communicating with public ( Priority Five)

. Adopt regulatlons for Investlgatlons and Pubhc Hearmgs under Publlc Resources
Code sec‘uon 5097.9, 5097. 94( g) and 5097.97.

. Imtlate rulemakmg for ma]gpmg of geograghlc areas of trlbal tradxtzonal and
'cultural afﬁhatlon for California Na’uve Amerlcan Pubhc Resources Code

'sectlon 5097 94( m)

April 2021

Objectives in Progress

e xTraining 'for.staff tribes,
. .-Rulemakmg, manmng of

Objectives in Progress

e Training for staff, tribes, and stakeholders on cultural resources law (Priority Four)

¢ Implementation of programs funded by the Special Interest License Plate (Priority

One)
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July 2021 Ouarterlv Obiectives to be Achieved

e Update the Comrmssmn website ( Prlontv Five)
* Adopt regulauons on mapping of ,qeo,qranhlc areas of tribal traditional and cultural
afﬁhatlon for California Native Amerlcan tr1bes Pubhc Resources Code section :
- 3097. 94(m) { Prlorltv Three)
' Imuate rulema.kmga interference w1th Natlve Amerlcan religion or damage to
-cemeterles or Dlaees of Worshm on Dubhc lands Publlc Resources Code sect10n
"5097 9 (Prlorltv Three) i

October 2021

:Ob]ectlves in Progress

'. . 'Implernentatlon of programs funde

_Qgel

icense __Pl'ate (Priority

e "SDe_eieI .'Inter_es_t

o, webinars, and live streaming (Priority

s funded by the Special Interest License Plate (Priority

, _and_ stakeholders on cultural resources law (Priority Four)

Quarterly Objectives to be Achieved

+ Adoption of regulations, interference with Native American religion or damage to
cemeteries or places of worship on public Iands Public Resources Code section
5097.9 (Priority Three) .

¢ Initiate rulemaking, Native Amecrican Heritage Commission Conflict of Interest
Code (Priority Three) '
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April 2022

Objectives in Progress

e Implementation of programs funded by the Special Interest License Plate (Priority

e Training for staff, tribes, and stakeholders on cultural resources law (Priority Four)

e Rulemaking, Native American Heritage Commission Conflict of Interest Code
(Priority Three) | | | | |

Ouart_eﬂv Objectives .t_o be Achieved

. -Ubdatc the _chs_it_e (Priority Five)

July 2022

Objectives in Progress

o I_mplementati_on of progra al Interes_t_Licensé Plate (Priority

Dn_e) - o

- Training for staff, tribes, and stakebhold

| resources law ( Priority Four)

Quarterly Objectives
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Appendix A

State Statues That Incorporate or Rely on the NAHC’s Tribal Consultation/Contact List

Civil Code Section 815.3 lists which entities or organizations may acquire and hold
congervation ecasements. Subdivision (c) of Section 815.3 lists: “A federally recognized
California Native American tribe or nonfederally recognize;d California Native American

Native American tribe or nonfeder
is on the contact list maintained

Fish and Game Code Section 3801.6 prohibits the possession of the carcass, skin or any
part of any nongame bird except for subdivision (b)(1)}(A), which allows an enrolled
member of a federally recognized Native American tribe or nonfederally recognized
California Native American tribe on the tribal consultation list maintained by the NAHC
to possess them. Membership in a tribe on the NAHC'’s tribal consultation list would be
a defense to a prosecution under this statute.
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Government Code sSection 65040.2 requires the Governor’s Office of Planning and
Research to develop guidelines, in consultation with the NAHC, for consulting with
California Native American {ribes on 1dent1fy1ng California Native American trl‘oes
through the NAHC

Government Code sdection 65092 requires notice of public hearings on the adoption or
amendment of general plans be prov1ded to any person who has requested notification.
Subdmsmn ( b) deﬁnes “Derson to 1nclude ‘a8 Cal1fom1a Natlve Amenean tribe that is on

Govemment Code sS 1 s th - plans |
adopted and ame d he same manne al pls | meanmg tha’t Cahforma

: : ct 16 Natlve Amencan Heritage
'th for the adoptlon or amendment of

under eertaln conditions. Government Code section
ve American tribe to be on the contact list maintained by
1oe Commission.

65092 requires a C'a_
the Native American H

Public Resources Code sSection 4629.3 establishes the Timber Regulation and Forest
Restoration Fund. It defines a “recognized tribe” as, among other things, “tribes
designated in the list of nonrecognized tribes for California by the Native American
Heritage Commission.” The Department of Forestry and Fire Protection would logk to
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the NAHC’s list to determine if a nonfederally recognized tribe met this statutory
definition of a “recognized tribe.”

Public Resources Code sSection 21073, an amendment to CEQA, defines “California
Native American tribe” as “a Native American tribe located in California that is on the
contact list maintained by the Native American Heritage Commission for the purposes of
Chapter 905 of Statutes of 2004.” (SB 18). CEQA lead agencies look to the NAHC’s
contact list to determine whether they have to eonsult with a tribe under the AB 52
amendments to CEOA |

Public Resources Code sSection 21080.3.1
agencies to consult With California Native

requires lead

amendment to CE Ay

eontact on the NAHC s SB 18 list
agency by the tribe.

e a lead agency adopts a
ort under Section 7 5070, it shall provide
rnia Native American tribe on the contact

result of the discharge of waste. Entities entitled to apply for funding include “a tribal
government that is on the California Tribal Consultation List maintained by the Native
American Heritage Commission and is a disadvantaged community, as defined in Section
79505.5, that agrees to waive tribal sovereignty for the explicit purpose of regulation by
the state board pursuant to this division.” [n other words, only tribes on the NAHC"s
tribal consultation list may be eligible for disbursement under this statute.
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Water Code sSection 79712 states as eligible applicants under the Water Quality, Supply,
and Infrastructure Improvement Act of 2014 to include “state Indian tribes listed on the
Native American Heritage Commission’s California Tribal Consulfation List.”
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Appendix B

Current NAHC Organization Chart

Proposed NAHC Organization Chart After Reorganization
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